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TH E Editor of a Pamphlet, to which 


the preſent is offered in Anſwer, has ſolicited 
the public to ſuſpend its judgment, upon 
the merits of an inveſtigation into the paſt 
adminiſtration of juſtice, in the Colony of 
Quebec, until the Crown Law Officers may 
report their opinion. And this is faid to 


Kc by be 


1 
be done, with a view to remove impreſſions, 
which miſrepreſentations in a Pamphlet, 
entitled, 4 State of rhe preſent Form of G- 
vernment in the Province of Quebec,” way 
have upon uninformed minds. 

As judges of One Court in that ca 
Meſſrs. Mabane, Dunn, and Panet, might 
conſider themſelves involved, in a general 
complaint of error and want of rule; of 
incertainty and mal-adminiſtration of law, 
that was charged againſt the diſtribution of 
juſtice, in the Province of Quebec. In par- 
ticular, the road was plain, to meet, and an- 
ſwer, charges upon their conduct, and en- 
deavour to ſuſtain, with honor, the places 
of truſt they held, by ſhewing a conduct and 
capacity that merited the favor of the 
Crown, and the confidence of its ſubjects. 
In place of this, a very different conduct has 
been taken by thoſe Honorable Gentlemen. 

They appear to the public, and executive 
powers of Government, three out of thirty : 
Judges, that compoſe the Courts of the 

Cornys 


— 


q 


Ty 


Colony, to vilify the complainants, and by | 


an unfair repreſentation of the cauſes, an- 


nihilate the grounds of complaint. 


The general ſcope of obſervations by the 
Honourable Judges, are to repreſent the ſtate 
of confuſion in the Colony, from the pub- 
liſhing His Majeſty's Proclamation i in 1763; 
and to hold up the «c -barafters, and cauſes, of 
that confuſion, unto the preſent day. A 
very curſory and inaccuratc ſketch is made 


of the Government, until paſſing of the 


Quebec Bill in 174. And the Judges af- g fs 
fort, that the clamour and calumny againſt cr 


the Courts of Juſtice, did not commence 


until after the year 1775. . This complaint 


or clamour againft the adminiſtration of 


| juſtice, they conſider to have ariſen in con- 
ſequence of the Quebec Bill; and not the miſ- 
conduct of the Judges: and proceed to de- 


ſcribe the complaints, as the calumny of 


men diſaffected to the King's Government; 


and affect to believe, that the warmth of thoſe 


charges, after the year 1783, had bear gene- 


nin tated 
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rated in the diſhoneſt defire of merchants, 

to evade the payment of juſt debts to the 
Crown. | 1 | 
That petitions expreſſive of thoſe complaints 
were agitated by the Honorable John Coch- 
rane, agent to the contractors or remitters 
of public money, from reſentment, on account 
of legal proſecutions made by General Hal- 
dimand, under a letter from the Secretary of 
the Treaſury, containing pg/trve orders, to 
exact payment of the outſtanding debts, due 
for bills of exchange, which the remitter's 
agent had been authoriſed, by General Hal- 
dimand, to ſell upon credit. 
That thoſe debts were proſecuted, agreeable 
to the laws and uſages Canada, that afforded 
Government the means of bringin g backto the 
channel of the National Treaſury, very large 
ſums that had been diverted, by the remitter's 
agent, to mercantile ſpeculations. And hence 
thoſe merchants, debtors of the Crown, deeply 
affected by unexpected proſecutions, ſeizure 
and attachment of effects, united in clamour 


againſt the laws and courts of * 
His 


(439) 


His Majeſty's * Secretary of Sas is 
called forth, by the Honorable Judges, to 
have ſtrongly diſapproved the petitions and 
complaints of his Majeſty's old ſubjects: 
And in thoſe obſervations, the Chief Juſtice 
is held up, as having uſed exertions of a 
tendency to make his Majeſty's ſubjects diſ- 
fatisfied with the diſpenſation of juſtice in 


| | the Colony.—And the Honorable Gentle- 


men draw a conclufion, that their conduct as © 
Fudges is juſtified, and would fer, that 
the complaints and inveſtigation were diſ- 
approved, and held as nought; evidenced by 
the removal of Mr. Monk, the Attorney 
General, for the part he had taken in ſup- 


porting the merchants before the legiſlative E 


council, and the inveſtigation into charges, 
that had been made, againſt the paſt admi- 
niſtration of Juſtice in the. Colony ; although 
the Honorable Judges ſtate and admit, 
(which was the fact) that Mr. Monk ap- 
| peared at thoſe boards a private advocate for 
the merchants, uſing thoſe exertions, as 

5 ſuch, 


19 


ſach, by expreſs permiſſion * the Governor 
General, 
In an Appendix to the Judges Obſervations, 


documents are publiſhed, with intent ta 
ſtrengthen the picture of hardſhip, they have 
ſuffered, under public accuſation.— To ſhew - 
that they had accuſed the Attorney General 
of having reflected on the deciſions of his 
Majeſty's Council, and were not permitted * 
to go forward in their accuſation.—To re- 
preſent the Chief Juſtice's conduct, as tending· 
to ſet afloat the juſtice of the country, and 


0 1 
+ 


oppreſs them. To juſtify their conduct, in 
publicly denying the principles of deciſions, 
in the Court of Appeals ; and Holding out the 
law to be adminiſtered in their court, to be 
different from that which prevailed in the 
ſuperior one ! And, finally, to ſhew that the 
new ſubjects had oppoſed, what the old had 
contended for, by petitions to Parliament ; 

and that thoſe new ſubjects diſavowed the 
doctrines ſet up in the Court of Appeals. 


It 


— f §ô——— LL 66 


N 

It would ſeem, from the picture drawn 
by the Judges of the Common Pleas at | 
Quebec, that the Province was agitated by 
parties and factions. That merchants had 
ſought to defraud the Crown of its dues; and 
from diſloyalty, were now attempting to 


overturn the laws and conſtitution. That 
' thoſe three Honorable Judges, the faithful 
ſervants of the Crown, had been oppreſſed 
for their loyalty, in ſtanding forth to ſecure 
the revenue, and /upport the true motives of 
Canadian Government hat the latent 
principles of thoſe diſaffected ſubjects, were 
fully diſcovered in the year 1775; and would 
1uſinuate, that the Government ought ww, 0: US; 
it did not, accord with the opinion of thoſe | \ 
Honorable Judges, to pronounce all the \ 
complaints, as ariſing from the exertions of 
\ diſhoneſt and diſſoyal ſubjects, nurtured i in the SEE 2 
| boſom of a diſtracted Colony! i 
I The importance of ſuch charges upon, or 
inſinuations againſt, the Hyalty of ſubjecte, 
who have complained, and ſought relief, 


WE: | well 


1 
well merited the deliberate conſideration of 
the King's Judges, before they were com- 
mitted to the public. To attribute the 
motrves of a petition in 1774, againſt the 
Quebec Bill, to partiſans of the revolted 
Colonies; and to afſert that the greateſt part 
of the committee, appointed to prepare ſuch 
petition, had openly joined the rebels in 
1775, were modes of defence the Judges on; -- 
the Common Pleas have „elected, to ſhew the 
« faljity of charges” againſt their capacity, to 
adminiſter juſtice to his Majeſty's ſubjects 
in the Province of Quebec *. 

If 


It ĩs ſtated, © that upon the arrival and publication of the 
% Quebec AR, in that colony, the Proteſtant ſettlers in it had 
meetings, and conſulted about petitions for the repeal of 
« amendment of the act. That Committees were appointed to 
« draw up Petitions to the King, and to each Houſe of Par- 

« lixment, praying for a repea/ or amendment of the Quebee 
cc AR.” 

Thoſe Petitioners may, indeed, have offended the Rs 
Judges of the Common Pleas, by complaints uſed in the pe- 
titions : © That the loſs of the Habeas Corpus AR, and the pri- 
« yilege of Trial by Juries, were their only ſecurity againſt the 
« wenality of a cerrupt Judge. But thoſe complaints will be ſeen 
to have been raiſed, rather by the petitioners? fears, than ſtated 


as charges that ſhould have drawn down the reſentment of the 
Honorable 


— 
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If the od ſubjects, Nen in Canada, 


a 


who had petitioned in the year 1773, and 


continued thoſe intreaties with the Crown 


to the year 1789, to attain the eſtabliſhment 


of 2 conſtitution, laws, and government, 


fimilar to thoſe granted to the neighbouring 


Honorable Judges. How far ſuch fears may have been fealized, 
during fifteen years experience of the laws eſtabliſhed, or 
juſtice adminiſtered under that act, future enquiry may explain. 
It is underſtood that Mr. Maſeres, agent of the Petitioners, 
declared, * that thoſe petitions were approved by Lord Camden 
« and Sir George Saville, who received the ſame, and under- 
took to preſent them to the reſpective Houſes of Parliament,” 
. Whatever grounds the Honorable Judges may have for their 
charge upon the committees of 1774, or however they may 
have deviated from candor in their aſſertions, yet it is hoped 
the Honourable Judges would not mean to infinuate, nor con- 
clude, that all the other ſigners to thoſe petitions were to be 
conſidered as diſſoyal ſubjects, the partiſans of revolting 
Colonies. Neither would the Honorable Judges fairly argue, 
nor conclude, that all the ſeveral committees of mer- 
_ chants, from the year 1783 to 1789, or ſuch magiſtrates and 


count of pro- 
ceedings of 
Britiſh In- 


e 
pub. 1775. 
p · 238. 


officers of the Crown, who may have complained againſt the 


adminiſtration of juſtice in that Colony, at any time during 
taventy-fix years, have been actuated by factious or rebellious 
- motives; nor that the merchants of London trading to Quebec, 
nor thoſe members of Parliament, or ſervants of the Crown, 
who mzy erroneouſly have diſapproved either of the ſyſtem of 


laws and government, or the modes in which they have been 


and are adminiſtered in that Colony, are either ms ill- 
principled, or diſaffected . 


B colonies 


a 


8 

colonies in America, might fairly be accuſed 
as fafious, or infinuated to be diſaffeHed, 
from the circumſtance of having made pe- 
titions to acquire ſuch objects; the Honor- 
able Judges ſhould rather have excuſed the 
errors of their conduR, ina miſconſtruction 
placed upon the King's Proclamation of 
1763, and the ſeveral conſequent acts of 
Government that followed, to the year 1774, 
and the King's inſtructions to the Governor, 
with the Quebec Bill in 1775; an endea- 
vored to hold up thoſe natural-born ſubjects, 
as men that acted from minds diſpoſed to 
become the inſtruments of rebellion. 

All the Honorable Judges will not admit, 
that an oppoſition to the adminiſtration of 
Government is an un failing mark of diſloy- 
alty s. Nor ſhould every man in an Eng- 

| 9 

* The Honorable judge Mabane was a member of the 
Council in 1766, and ſurgeon of the garriſan of Quebec. Go- 
vernor Murray had been recalled, and Lieutenant-Governor 
Carleton ſucceeded to the command. Such then was Mr. 


Mabane's conduct, in oppoſition to the Lieutenant-Governor,, 


1 ſuch the faction that he embarked in, or raiſed and ſup- 
Pre 


* 


f wu 1 
lh government be concluded as diſaffected. 
for defending a Crown Proſecution, or com- 


plaining, when, from dijtreſs, he ſhould pre- 


ſume it a reaſon to ſeeł for relief. 
The Honorable Judges of the Common 
Pleas, have attempted to give an account of 


the laws and government adminiſtered in 
the Colony, and have af: rted, © That the 8 
complaints againſt the Courts of Juſtice 


6 did nat commence, till after the year 
« 27762 And, even then, attribute thoſe 


complaints to be rather againſt the ſyſtem 


of government, and laws eftabliſhed by the 
Quebec Act, than againſt the miſconduct and 
errors of the Judges. 

If the hiſtory of Canada, from the con- 
n to the paſſing of the Quebec Act. 


3 in the Colony, that the Lieutenant-Governor fan the 
King's honor and intereſt to require Mr. Mabane being put 
out of office, and from among the faithful of has Majeſty's, 
Council. He was ſuſpended, and the Commander in Chief 
publiſhed to the Colony, in military orders, that unleſs he 
ceaſed his factious or turbulent diſcourſes, he thould be re 
moved out of the garriſon |! 


AA 


LE fa 1 
were intended as eſenttal to a defence by the 5 
Honorable. Judges, they have very imper- 

| fetly ſatisfied thoſe who wiſh to poſſeſs a 
knowledge of that Colony. But it was at 
all times preſumed, that the Honorable Judges 
knew the many complaints againſt the 
adminiſtration of Canadian juſtice, and hat 
they could, at leaſt, have referred to public 
documents, that held forth thoſe com- 
plaints, long prior to the period they fix, of 
the Quebec Ad; and to which alone they 
would 7.0w have thoſe complaints attributed, 
Thoſe public inſtruments will ſhew the 
complaints of ſufferings, in the Colony of 
Quebec, by the adminiſtration of juſtice "iN 
and hold up the remedies pointed out by 


the King's ſervants, © in the nomination and 
„ commiſſion of men, of profe e/fional knowledge, 
« to the office and truſt of n iftering juſ- 
. | 
No ſmall degree of merit has been claimed 
by thoſe Honorable Judges of the Common 


See Appendix, No. I. Pl 
Pleas, 


— 
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Pleas,  « « for the benefit which that Cort” 
\* afforded, L under the Iaws of Canada, J to 


« General Haldimand, on behalf of Government, ; 


« tg recover monies upon orders of his Ma- 


« jefty's Treaſury, "0p refſed by letters from 


* their Secretary.” A brief hiſtory of thoſe 


proſecutions has been entered upon, to 


ſhew, that the Petitioners of 178 2 were 


debtors to the Crown, who clamored 


againſt the laws and Judges that had ſecured 
the King's rights; and that General Hal- 


& dimand proſecuted thoſe ſuits, and obtained 


thoſe benefits, contrary to, or not with the 
opinion or aſſiſtance of the Attorney General. 


ſe ation i 


Theſe obſervations and claims to favor 


were made in October, 1787. But, in 


December of that year, the Honorable 


Judges ſaw thoſe law ſuits reprobated as 


E legal by the higheſt authority; and were 


| mortified to perceive the Governor-General, 
Lord Dorcheſter, in the year 1788, called 


to the liberal and juſt duty of granting 


releaſes to the debtors of Mr. Cochrane, 
or Meſſrs. Harley and Drummond, on a 
| trifling 


UC Wh: 1 
trifling compoſition, for the diſcharge . of 
thoſe debts that, after General Haldimand's 
adviſed proſecutions, were thrown to the ac- 
count of the Crown! And the Governor 
General, in the diſcharge of that duty, at 
all times, and with all thoſe debtors that 
had been ſeized, attached, or proſecuted, 
ſtipulating, at the compoſition, for à releaſe 
and quit claim to free and ſave General Sir 
Frederick Haldimand, and all who acted 
under him, not even excepting the Honor- 
able Judges, from ſuits in damages, that 
might otherwiſe have been laid, by reaſon of : 
the illegality of theſe © very beneficial ”” at 
tachments, upon which the Honorable 
Judges gave judgment to a moſt enormous 


amount ! 

Neither would it be difficult to ſhew, Eo. | 
thoſe releaſes operate a quit claim to up- 
wards of one hundred thouſand pounds ! that 
would have been received by the public, 
or ſtood a clear demand upon, and to be 
accounted for, by the contrators © for 


ps Þ | ( ſupplying 


— 
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+ Fepybping money to pay the troops, dad 


other military expences in Canada, if 
General Haldimand h followed the- advice 


General; if he did adviſe the Commander in 
Chief not to interfere with the contractors“ 
debtors, and not to attach and ſeize, as 


vvere the property of the contractors or their 
agent, and not of the Crown; and which 


the Honorable Judges may now diſcover, the 


haws of Canada did not authoriſe; nor any 
of thoſe favorable decrees, on the ſuits of 
General Haldimand, that were proſecuted 
by the Solicitor General, and Mr. C ugnet *, 


for the benefit, but which turned to the 


infinite injury, of the Crown: Proſecutions 
that, the Honorable Judges may have fre- 


= quently heard, were 79? made upon the 
FEpreſs reſolutions and poſitive orders of the 
Lords of his Majeſty” 8 Treaſury. | 2 8 


A French Invyer, ſecretary and tranſlator to che 


In Governor and Council.“ 
1 


and opinions of Mr. Monk, the Attorney 


monies of the public, debts that legally 


: ( 16 J | 


If the King's Miniſters ſtood informed, 
and believed, that the petitions of 1783, to 
bis Majeſty and both Houſes of Parliament, 
and the © clamoroys” articles of complaint 
= againſt the Judges, proceeded from defraud- 
| ing debtors to the public, and diſaffected 
[| ſubjects, to the Crown, who, from ſuch 
| motives, had © calumniated” the King's 
A Courts, it is not to be wondered that“ the 
[| E Secretary of State ſignified to the Governor 
It « of the Province (General Haldimand) 4 
[| very ſtrong diſapprobation of thoſe peti- 
« trons” * | 
The Honorable Judges ſuppoſe, that, for 
the very reaſon of the diſapprobation figni- 
fied by the King's Miniſter in 1783, another 
petition was ſet about in the year following. 
Whatever were the particular reaſons to 
induce a petition in 1784, nearly ſimilar to 


that of 1783, we cannot aflign ; but it would 
ſeem by the petition itſelf, that the evils 


_ ® See Appendix, No. II. 
complained 


— 


1 
complained of had not been remedied ; but 


had increaſed *. 

Certain Petitions, made by many of the 
Canadian new ſubjects, termed Counter 
Petitions, are referred to: but ſurely the 
Honorable Judges do not mean to draw an 


argument, that their judical proceedings, or 
the practice of the King's Courts in Canada, 
.are approved by thoſe Petitions. | 
No document, that we know of, has ap- 
peared, ſanctioned by a body of people, or 
even individuals, that reſide in that Colony, 
or Great Britain, who know any thing of 
the laws, and juſtice: adminiſtered by the 
King's Courts in the Province of Quebec, 
to afford the teſtimony: of approbation. 
That ſuch Counter Petitions ſhoald ae 
. up the political opinions of the Honorable 
Judges for ſupporting the French Laws, 
and in the entire latitude granted by the 
Quebec Bill, may without much difficulty 


be accounted for; when they are ſeen ou | 


See Appendix, No. III. | 
0-: ceeding 


* 


== -þ 
ceeding from the hands and exertions f 
Canadian lawyers, and practitioners in the 
Courts of Common Pleas, advocates who 
will not lay claim to much knowledge of the 
laws of England, propoſed to be introduced 
by the Chief Juſtices bill, as grounded upon 
his Majeſty's Inſtructions *.—A brief ac- 
count of the cauſes, that led to the inveſtiga- 
tion has been given, by way of introduction. 
to the Honorable Judges Remarks, on the 
oral and written teſtimony ; but that ac- 
count we hold as partial, fallacious, and un- 
ſatisfactory. The riſe of diſcord between 
the Courts of Law, is attributed to an opi- 
nion delivered by the Chief Juſtice, in a 
caſe of Gray and Grant, and followed by a 
Bill brought into, and moved in, the le- 
giſlative Council by the Chief Juſtice; and 
in which the Honorable | Judges complain, 
that certain preambles to enacting clauſes of 
the Bill reflected on the Court of Conimon 
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Pleas, „That the legiſlative Council rejected 


the propoſed Law, from a conviction that 
the ſame, in place of healing diviſions and 
differences, as propoſed, would perpetuate 
diſſenſions, by eſtabliſbing different laws for 
the inhabitants of the ſame Province.“ 

0 That a different Law from that of 
the Chief juſtices Bill was propoſed, 
(and ſupported by two Judges of the 
Court of Common Pleas) and many 


of the old ſubjects, having petitioned to 


be heard before the Legiſlative Council, 


againſt ine enacting ſuch Bill into a Law, 


James Monk, his Majeſty's Attorney Ge- 
neral, with permiſſion of his excellency the 


Governor General, appeared as the Counſel, 


and in behalf of the petitioners, on the 
14th of April, 1787, to offer Reaſons 


P. 17 of 
Obſery. 


againſt the Bill.” And this ſhort account Se p. 1 


the inferior and ſuperior Court, and riſe of 


the inveſtigation, 18 given, to arreſt the 


judgment, upon any repreſentation to be 


Ca ſeen 


and 


18 of 


of the diſcord between the judgments of Obſerv. 


{ =) 


ſeen in the pamphlet entitled « A State of 
« the preſent Form of Government i in the Pro- 
e vince of Quebec.” 

When the Judges of an Englith Colony 
ſtand impeached for incapacity to admini- 
ſter its laws, or a wilful perverſion of juſ- 
tice, it is a ſerious appeal to the executive 
branch of the Britiſh Conſtitution, That 
appeal has been long /ince made, and although 
thoſe Judges have been ſuffered to remain 
on the ſeats of juſtice, and in the diſpen- 
fation of law, yet it will be highly neceſ- 
ſary that a true ſtate of ſo important a con- 
ſideration ſhould ſoon appear. Public do- 
cuments that have been referred to in Ap- 
pendix, No. I. and o ſtated in two 
pamphlets * publiſhed with reference to 
this ſubje&, mult evince, not what the Ho- 
nourable Judges have aſſerted, that the 


* 1ft, Review of the Government and Grievances of the Pro- 
vince of Quebec, 1788. Stock&ale. | \ 


2d, State of the Preſent Form and Government of the 
Province of Quebec, 1789. Debrett. | 


3 ce origin 


2 $948 
& origin of the complaints had ariſen out of; 
% and reſted on, the conſtitution of Government 
&« eftabliſhed by the Quebec Bill; but that 
thoſe complaints were of an earlier date. 

In the year 1773, the Advocate General, 
in his report to his Majeſty, ſtates, © the 
Court of Common Pleas to be filled with 
« military men for Judges, and prieſts 
aſſeſſors *; and now, having almoſt all the 
39 affairs of the Colony brought before them, 
" evidently tend, at all times to leſſen the 


5. 


* 


c 


6 


utility and conſequence of the Supreme 
s Court.” "IF" 
The prieſts were diſcontinued ; yet it has 
been repeatedly queſtioned, as impolitic or 
unjuſt, that the penury of Government ſhould 
be offered as 4 ſufficient reaſon for retaining 
thoſe military men as Judges; now con- 
ſidered to have effe&td the anarchy and diſ- 
treſs that appear to diſtract the * 
of Quebec. 

* Perſons _ in the Laws, who report the ſame, as ap- 
plicable to e caſes, for n of the Judges. 
| . Thoſe 


1 


1 


Thoſe Honorable Judges, in delineating 
the grounds of the inveſtigation, could have 
ſhewn rat, ſubſequent to the Quebec Act, 


the merchants in London trading to Canada 


loudly complained to his Majeſty's Secretary 


of State, in the year 1778, againſt the laws, 
and mode of adminiſtering juſtice. That 
thoſe complaints were repeated by petitions 
to the Crown and Parliament, in the years 


1783 and 1784, and were followed in Ca- 
nada by expreſs charges, againſt the diſpen- 


ſation of juſtice and in terms the moſt 
ſevere, by committee of merchants, autho- 
riſed by the Governor and Council to report 


on the ſtate of the commerce in that 


Colony *. | | 


The Honorable Judges could have ſtated 


his Majeſty's gracious in/tru#iom, that Lord 


Dorcheſter laid before the legiſlative Coun- 
cil, immediately after his arrival; and upon 
which the Chief Juſtice's Bill was framed, 


« to heal diviſions and differences in the 


See Appendix, No. V. | 
„Colony,“ 
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A Colony,” by eſtabliſhing that difference 
of laws, for the inhabitants of the ſame 
Province, which the Honorable Judges con- 
tend; that the legiſlative Council, {zhe 
Kings ſervants} were convinced would per- 
petuate diſſentions; and which the gentle- 


men of the robe, who framed or ſupported 
the counter petitions, inſiſted could not be 
underſtood, as authorized by the Quebec 
Act, to admit the Council to paſs any law, 
general or particular, that had different prin- 
ciples from that of the French Law, or in 
the view of favouring any claſs of People in 
the Purine . 

The Honorable Judges could have nn 
the Proteſt of the Chief juſtice, und eight 
Counſellors, upon rejection of the Law pro- 
poſed, as framed on his Majeſty's inſtruc- 
tions, to the ſaid Council; and, by doing 
this, the Honorable judges would fairly 
have offered the declared reaſons and 


* See Appendix, No. VI. 
maſootives 


— 
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motives of the bill: To heal the divifions 2 


« and animofities which have ſo long ſub/ited 
« in the Colony, to' its _—_ and detri- 
« ment *! 

The Honorable Judges could have ſhewn, 
that the bill propoſed by Mr. St. Ours, and 
ſupported by the Common Pleas Judges in 
the Council, was brought in, and intended, 
to deprive the ſubject of optional Juries, in 
the trial of mercantile cauſes; and that, 
Mr. Monk as @ private advocate, did no more 
than repreſent his clients intereſts, &s by 
them inſtructed: and it wou Id have been 
candid ſo to have done, before the Honer- 
able Judges held up, as matter of fact, his 
diſmiſſion and diſgrace from the office of 
Attorney General, for pleading the intereſts 
of thoſe clients, though permitted ſo to do, 
as a private advocate, by his Excellency the 


Governor General . 


* See Appendix, No. IX. the 6fth Article of Proteſt. 
+ See Appendix, No. VII. 


In 


1 


th continuing the riſe of the inveſtigation, 
the Honorable Judges, in fairneſs, ſhould 
have ftated the complaints of the King's 
ſubjects, as general, to the courts of law; 
and not confined ſuch complaints to thoſe 
three gentlemen, who have undertaken to 


ſpeak for all. They might have ſpared the 
remark, or inſinuation, that Mr. Monk, as 
Counſel for the merchants, or His clients had 
accuſed the Lords of his Majeſty's Council, of: 25 of 
of inconſiſtency, in ſome of the judgments 
pronounced by that Honorable Board. 
The Judges publication of the addreſs, by 
the legiſlative Council, to his Excellency 
the Governor, for the inveſtigation, is a plain 
negative to ſuch an aſſertion. The King's ” 
Council could not have ſo totally loſt fight 
of it's duty, as not to have charged Mr. 
Monk, or Mr. Attorney General for any 
uch conduct uſed, or any deportment re- 
Prebenſible, in his public or private cha- 
racter *. 


* See Appendix, No. VIII. 
| » 5 The 
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Obr. The Honorable Judges com plain, that 
the Attorney General ſhould not have waited 
for a private pleading and argument, to 
ſupport the Merchants, and to impeach their 
conduct, if he knew it to deſerve ſuch repro- 
bation ; and allege, that the argument uſed on 
the 14th of April, 1787, had the effect to 
deſtroy public confidence in the tribunals of | 
Whoever will take the trouble to peruſe 
the public documents refered to in the Ap- 
pendix, No. I. III. and V; whoever will 
recur to the petitions and proceedings of 


the committee of merchants in Quebec 
and London, and the many complaints and 
charges in and out of the legiſlative coun- 
cil, even prior to the proteſt of the Chief 
Juſtice and eight other Counſellors, or'the 


argument for the old ſubjects, on the 14th 


of April, 1787, will perceive what confidence 
the public had, in the capacity of the Judges, 
and courts of Quebec, for the diſpenſation 
of Juſtice: and how far the argument of 
counſel, after thoſe proceedings, can be 
conſidered 


1 
conſidered as the fatal inſtrument * that de- 


« froyed public confilence in, and e 1 | 


te tribunals of Fuſtice.” 
On the other hand, it may be W 
why thoſe Judges ſhould have fat flent for 


three months in the legiſlative council, after 


the pointed charges of the committee of 


merchants, and referred to, and recorded by 


his Majeſty's Council, on it's Journals, 4 45 
containing repreſentations to the Crown of 
« the moſt ſerious conſideration and reflection? 
Why they ſhould have been filent, u pon a 


proteſt, by the Chief Juſtice and eight other 
Counſellors, that recognized thoſe charges, 


and their exiſtence for years, in murmurs 


againſt the courſe of adminiſtering juſtice *. 


Why thoſe Honorable Judges, after the ar- 


guments before the legiſlative council (that 
are ſaid to have contained ſuch heavy char- 
ges) ſhould have given four days ſilent at- 


tendance in council, and waited for the Chief 


* See Appendix, No. X. 
D 2 +... Juſtice 
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Juſtice, to have impelled an inquiry into the 
conduct of the King's Judges? and why 
then, after they ſhould have attempted to 
avoid or ſhrink from a general public accuſa- 
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tion, referring to a variety of cauſes, and 
endeavour to do away thoſe general charges by 
a private and partial inquiry, as SATISFAC- 
TORY to the honor of the Crown, and peace 
of his Majeſty's ſubjects, touching the Com- 
plaint againſt the diſpenſation of Juſtice -? 

And it may be further aſked, why thoſe Ho- 
norable Judges, even after a public and general 
inquiry had been ordered, ſhould wiſh, or inſiſt 
on a right to direct the inveſtigation ordered 


by the Gove rnor, © into charges and accuſations, 
% againſt the paſt of adminiſtration of juſtice 
« in the Courts of Common Pleas for the ta00 
e diftritts and Court of Appeals,” to a ſubject 
of recrimination by the Honorable Judges 
againſt the Attorney General, not referred to, 
nor in the cognizance of the Chief Juſtice? | 


See Appendix, No, XI. | 
Whatever 


FF 
Whatever concluſions may be drawn from 
uch de portment, impartial men will at all 
times perceive, that the plain impeachment 


was, and the inquiry will be, the ſujfictency, 
capacity, and integrity of the King's Judger 
and courts in 7 the Province of Quebec, to admi- 
niſter the lows of that Colony. 
It is matter of ſerious moment, that the 
complaints ſo inquired into ſhould be con- 
ſidered, and, if founded, a remedy applied. 
The executive government, the judicial 
authority, the intereſts of the King's ſub- 
jets, may have long ſeen and experienced, 
the deplorable ſtate of that Colony. We ſhall | 
not undertake to ſay, what may, or what 
may not be expected from the Kin g's Miniſters, 
and the parent ſlate, that behold in a Britiſh 
1 Colony, the leg! Native and political powers of 
the government, (wholly compoſed by the Kin g's" 
_ ſervants) divided into parties, and here, the in- 
ferior judges contending againſt the ſuperiorx. 
1 Thoſe 


* The Honorable Judges would hold out an iden, that the 
Chief Juſtice differs from the Court of Common Pleas, of what 


„ 

Thoſe laws of remedy to the evils and 
complaints introduced to the legiſlative 
council by the Chief Juſtice, as embracing 
the policy and juſtice of bis Majeſty's inſtruc- 
tions, ſubmitted by the Governor, oppoſed by 
the Judges of the Common Pleas, and in 
the diviſion of the King's Council, rejected 
"4 prevails in the Colony; and by holding up the laws of 


England, for the natural-born ſubjecte, has ſet afloat all civil 
rights, and created anarchy and confuſion. But ſuch an aſſer- 


tion if made, is untrue, and the inſinuation is malicious. The 


judgments of the Court of Appeals, all recognize one general 
rule of deciſion under and upon the Quebec Bill. The antient 
« laws and cuſtoms of Canada,” that has been the criterion by 
which the judgments of the Common Pleas have been tried ; and 
it is in the in/ufficient knowledge of thoſe laws, the defe# of the 
judges, and the errors of their judgment can be conſidered to have 
appeared. The proceedings in, and report of the law com- 
mittee by the Chief Juſtice and Judges of the Common Pleas. 
The reaſons aſſigned in the Judgments of the Court of Appeals: 
The repeated attempts to bring under conſideration, and ef- 
fectuate the King's 12th article of Inſtruction, ſhew the abſurdity 
of the Judges of the Common Pleas aſſertion, in their Obſerva- 
tions (page 14) of the opinion held and laid down as law, by the 
Chief Juſtice. And if ever ſuch an opinion had been entertained 
as law, it appears truly /inzular, that in 7o one inſtance has a 
judgment of a court of Common Pleas been examined and 
decided by ſuch rule; nor any one judgment in appeal been 
rendered on the preſumed exiſtence of the law of England pre- 
vailing ; except where ſuch law and rule of deciſion has been 


introduced by ſpecial ordinance of the legiſlature of Quebec. 
h 66 as 


I 
« as the means of perpetuating diſſentions in 
* place of bealing diviſions and differences.” — 
| Proteſts and projected laws delivered to the 
public, as approved by nearly one half of 
the legiſlative council, to juſtify the grounds 
of proceedings, and endeavor to remedy 
the evils © of anarchy and animoſity, that had 


« bong ſubhſiſted in the Colony to it's diſgrace and 
« detriment.” — Petitions, and counter peti- 


of Obierv. 


tions, to the King's Repreſentative, from 
the ſharpened minds of his Majeſty's ſub- 
jects, contending— the one, to attain what 
has been conſidered, the gracious intention 
of the Sovereign, as propoſed by the Chief 
Fuſtice. The other inſiſting on the right to 
preſerve, immutable and entire, the laws and 
fundamental principles of the French juriſ- 
prudence, as ſupported by the Honorable 
Judges of the Common Pleas. —The Court of _ 
Appeals reverſing the decrees and judgments 
of both, the courts of Common Pleas—F orty 
out of forty- ſix, that came before it during 
two * and a half*! And in the body 


* See Appendix, No. XIX. p 
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and necęſſarily holding up the errors of the 


inferior Courts“. The Courts of Common 
Pleas publicly d/avowing the law and prin- 
ciples of juſtice, held by the ſuperior Court +: 
and the Judges of the Common Pleas fitting 


even in the Court of Appeals, and there, con- 
tending againſt the legal and judicial opinions 
of the Chief Juſticeh: each Court ſteady in 


* The Law, (Ordinance, 27 Geo. III. chap. 4. $ 4.) re- 
quires that the reaſons for the judgments of the Courts of Com- 
mon Pleas, and alſo of appeals ſhall be ſtated upon the record. 

+ This has been manifeſted in a very ftrong and important 
degree, on the legal operation of the Code Merchand, or Bank- 
rupt Laws of France (or any other general ordinance of the 


- French King on civil rights, prior to the conqueſt in 1759) 
making part of the Laws of Quebec, without a formal intro- 
duction by the Sovereign Legiſlator. The Common Plas bold- 


ing the afirmative, and the Court of Appeals the negative, 
This law bearing upon moft merecantile cauſes, in a greater 
or leſs degree, has made the difference of judicial conduct, in 
the King's Courts of the more /erious conſequence to the mer- 
cantile intereſt. Fey 
| $ The Judges of the Court of Common Pleas (being mem- 
bers of the Council) may ſit in the Court of Appeal, and hear 
cauſes that may not be appealed from the judgment of ſuch 
Judges. The Common Pleas Judges at Quebec may fit in 
cauſes appealed from the Common Pleas at Montreal, and vice 
3 its 


1 
its independence, and opinion to the diſquiet if 
not diſhonor, of an Engliſh Government; and 
to the infinite diſtreſs, and ſometimes ruin 
of the King's ſubjects; who, it would ſeem, 
are to be held up as factious, unprincipled men, 
for preſuming, in the preſſure of ſuch diſ- 
treſſes, to complain ! 

However the Honorable Judges may con- 
ſider, that his Majeſty's high diſpleaſure has 
been extended to his Attorney General, by 
diſiniſion and diſgrace, for having though 
with permifſion—ſtated the general and 
particular complaints of the old ſubjects, 
againſt the laws and adminiſtration of 
| juſtice.fo preventnetbe zealous and faithful 
exertions of the Judges of the Common Pleas, 
in defeating what thoſe old ſubjects con- 
ſidered the King's moſt gracious intentions 
towards his natural-born ſubjects; yet, 
when thoſe complaints are held up, as inſult- 
ing, groundlefs, cruel aſpertions: foul accuſations, 
calculated to inflame the minds of the Kin g's ſub- 
jefs, of ſtrangers, and officers of the army 


E and 


34 ] 
and Navy, and to deſtroy all confidence in 
and reſpect for the Tribunals of Fuftice : it 
may be proper to meet ſuch aſſertions, and 
to point out ſome of thoſe charges and 
complaints, with reference to the teſtimony 
in ſupport of them, that the Public, to 
which the Honorable Judges have appealed, 
may poſſeſs a view of what has been brought 
in proof, after the Honorable Judges had 
ſo characterized the complaints of uncer- 
tainty of the laws, and mal-adminiftration of . 
juſtice in the Province of Quebec. | 8 

The Province of Quebec has remained 
near fifteen years, under a general intro- 
duction of the antient laws of that Coun- 
try, to the excluſon of every idea of En- 
gliſb Law, as eſtabliſhed by the Proclamation 
of 1763, and acts of Government, prior to 
the year 177 5. Vet, it is ſtated, that the 
Judges have at times admitted, and at times 
rejected, the /ame laws equally applicable 
to the ſubject of ſait before them, and 
which a! one day were conſidered as in- 

2 ttoduced, 


* 


TW 1 
troduced, and to prevail; and at another, as 
not part of the laws of the Country. 

During eight years after the Quebec Act, 
Letters of Adminiſtration were granted, under 
the Statutes of 22 and 23 of Charles II. 
to collect and ſettle the E/tates of natural- 
born Subjects, dying inteſtate; and during 
the /ame period, Letters of Curatorſhip under 
Election by Friends, &c. were granted to 


the new ſubjects, conformable to the laws 
and uſages of Canada prior to the conqueſt *. 
In caſes of guardianſhip, a rigid rule is 
ſtated to have been adopted, that, it would 
ſeem, diſtreſſed the o/d ſubjects, in points more 
important, than the Diviſion of property, 
that of their religion . | 
The bankrupt laws of France, as ſettled 
by the ordinances of 1673 and 1702, adapted 
to the ſituation of that kingdom, have, 
ince the Quebec Act, been at times admitted, 


and at times rejected, by each court in the 


Fr See Appendix, No. XII. + Appendix, No. XIII. 
E 2 Province; 


! 
Province; to govern it's decifions. It has 
been repeatedly charged, that all the courts 
have at times differed, each from itſelf; ; and 
from each other; without any change of law, 
by the legiſlature; and this charge has 
been extended to different laws, that have, 


in like manner, received a ſimilar will and 


pleaſure of the Judge to influence his con- 
duct *. 

There are individuals who wear the ap- 
pearance of a deſire to do right, and paſs 


upon ſociety under the appellation n 


« Honeft Man.” The errors of ſuch charac- 
ters, however the world may be deſirous to 
pardon, yet it ſhould not appear harſh to 
hear the public voice raiſed, to remove thoſe 
amiable men from doing evil, by the want 


of capacity to do good. Far different ſen- 


timents are entertained of thoſe Judges, wha 
ſhall ſeen be in the ſeat of Juſtice, avowing 
one day, what they contradict the next. 


See Appendix, No. XIV. 
When 
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When the oaths of witneſſes are held of | 
leſs weight (with Judges that try the fact 
and the law) than the word of a friend; or 
private letters from an acquaintance: when 
paſſion and reſentment ; when friendſhip and 
regard, can be believed to turn the balance 
in the hands of an Engliſp Judge, is it ſur- 
priſing that complaint or reſentment ſhould 


19 

he " 

=  ITO1O0W *. 
« af þ 


The petitions to parliament have com- 
plained, that the morals of the people are 
injured, by the modes of adminiſtering juſtice 
in the Province of Quebec +.—Under the 
abſolute government of France, it was not 
uncommon, privately to ſolicit the favour 
of the Judge.—In Canada, where the laws 
appeared at the pleaſure of the Judge, ſuch 
an attempt might be expected; but under 
an Engliſb government, when it ſhould have 
appeared in evidence to have ſucceeded, the 
man ſo ſucceſsfully practiced upon, one 


See Appendix, No. XV. + Appendix, No. III. 
might 


33 
might reaſonably ſuppoſe, could no longer 
ſuſtain character, nor office, in the diſpenſa- 
tion of juſtice &. 
In a country where the ſubject is per- 


6 


, mitted to eſtimate the laws, /z/5 powerful 
than the will of the Judge, the government is 


conſidered as abſolute in the extreme. Many 
inſtances have been offered, in the public 
examination into the paſt adminiſtration of 
juſtice, to charge and induce a belief of mal- 
adminiſtration of the laws, in the Province 
of Quebec, by ſeveral Judges of the Courts 
of Common Pleas. It is depoſed, that fines 
and impriſonments have attended thale who 
incurred Mr. Judge Rouville's diſpleaſure: nor 
have the witneſſes reſted here, they have 
delineated the grounds of belief, that he was 
partial, and that the main ſubject of the ſuit 
was judged contrary to evidence and law, to 


favour or prejudice a ſuitor . 


* Appendix, No. XVI. 

+ See examination of J. P. Archambauld, of Antoine La 
Roque, of Louis Loiſeau, and of John Baptiſte Imbault, in 
September 1787. Inveſtigation papers. 
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The dignity and importance of the Crown, 
or the loyalty and happineſs of the ſubject, 
are no where more conſpicuouſly ſcen, or 
truly conſidered, than in the courts and diſ- 
penſation of juſtice. It is in the wiſdon and 
due execution of the laws, that the ſubject 
values his ſituation, and is wakeful to expe- 


rience and praiſe, the ſecurity and comforts 


of ſocial life! much may be expected from 


men educated in a ſcience, and to a poſſeſſion, 


wherethe ſearch after truth, the certainty of an 
inflexible rule; and the dignity reſulting from 
decorum, are conſidered efſential, and found at 
all times attendant on the character and 


duties of a Judge.—In Canada, that defect 


may, in ſome degree, ſerve as an apology for 
Fieenes of confuſion, indecency, and ſquabling, 


rx 7 "= 
8% 
1 1 * 


through the progreſs of a cauſe, by the 


Judges, Advocates, Attormes, clerks of the 


Court. Partys, witneſſes, and by-ſtanders*. 


But when added to theſe modes of diſpenſing 


* Sec Appendix, No. XVIII. 


juſtice, 
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juſtice, the ſubject is called to witneſs up- 
wards of one hundred cauſes, moved, heard, 
and judged in a few hours of a day: his 
fears and diſtreſſes are increaſed *. TTY 

The rapidity of theſe judgments may in- 
deed, in ſome degree be accounted for; but 
perceiving the reaſon of the fact, will not 
leflen the diſtreſs. 
appears that 10 evidence is required of the 


In cauſes of default, it 


debt, and as the ſumimons or meſue proceſs 


is legally ſerved, by being left at the dwell- 


ing houſe, or laſt place of the defendant's 


abode. It has often happened, that execu- 
tion is taken out, and levied on a defen- 
dant's eſtate, without an actual notice of de- 
mand, or of a ſuit, or the evidence of a debt! 


* In the winter circuit of the year 1786, February 22, at 
Terreboune, Mr. Judge Rouville heard and pronounced judg- 
ments, rules, and orders on one hundred and four cauſes. Mr. 
Judge, Fraſer at the ſame place, on the 17th of July the like, in 
ſeventy-two cauſes. Mr. Judge Southouſe at Chambly, on the 
26th of July the like, in ſeventy cauſes. And theſe judgments, 
if for ſums under ten pounds, are without appeal ! 


no 


( 41 ] 
and from many of theſe judgments there is 
no Appeal * ! : 

Neither would it ſeem, that under thoſe 
diſtreſsful modes of declaring the law, handed 
into coercive execution, are /uch ſuitors and 
ſubjects legally before the Court, alone liable 
to judgment; for, if the Court ſhould con- 
ſider that . ſubſtantial juſtice” would be ad- 
. miniſtered by a 2h:rd perſon ſuffering, that 
which the defendant was proſecuted to an- 
ſwer and pay; the mere circumſtances of 
his not being equally brought into ſuit, and 
before the Court, would not prevent a de- 
mandant from obtaining the effectual object 
of his plaint, by a decree and execution 


. * See examination of Arthur Davidſon, Eſq. in Appendix, 
No. XVI. a Pamphlet on the © Stare of the Government of 
Nuebec,” Alſo examination of J. Walker, Eſq. his anſwer to 
25. Interrogatory, where he ſtates the fact, of having lately 
obtained judgment, by default, for upwards of gooo l. on a 
bond of indemnity, without even alleging, much leſi proving, that 
plaintiff had ſuſtained any actual damage. See alſo examina- 
tion of J, Reid, Clerk of the Court, and lit by him exhibited 
of forty-two judgments by default, in the year 1786, amount- 
ing to /. 23, 405 8s. 2d. and on actions that principally aroſe 
and were adjudged on ſuppoſed balances due on account. 

| £1 againſt 


[ 4] 
againſt Peter that on the ground of juſtive; 


was ſolicited againſt Paul *. 

When to this ſcene of judicial demeanor 
we add, that the juſtice of the Colony is at 
times diſpenſed, from the faultering tongue 
of a Judge, whoſe mind, inebriated by a de- 
baſed enjoyment of the bottle, is incapacita- 
ted to ſupport either decency, reaſon, or 
juſtice, in a Court of Common Pleas, formed 
by his /o/e preſence and power, we ſhall 
lament the ſituation of that extenſive and 
complaining Colony Þ ! 

Hitherto thoſe remarks have gone to the 
evidence offered, that concern the admini- 
ſtration of juſtice, before the inferior tribu- 


* See Appendix, No. XVIII. 

+ See depoſition of James Walker, Eſq. barriſter at "MN at 
interrogatory 48. Alſo of Meſſrs. Burke and Le Pailleur, 
clerks of the Court of Common Pleas. Alſo J. Young and 
other officers of the Court. And a variety of evidence among 
the inveſtigation papers of Mr. De Rouvilles being repeatedly 
Drunk on the bench at hearing cauſes, in the Court of Com- 
men Pleas, and making judgments that were (and frequently 
<vithout a right of appeal) executed. And of his behaving 
* in an arbitrary, ſenſeleſs, and di (Spray manner i 


nals, 


F' 7 
nals. The ſuperior Court is compoſed of a 
numerous and fluctuating body; the legiſla- See exan- 


Live Council. It ſeldom happens that this b 


Court is made up of the ſame members, or — Fin- 
88 » | 


numbers. Ideas of French law and right, gsm A 
are adhered to by the Canadian, or French — 


Counſellors. The Engliſh Gentlemen of this ard 
Court“ to adminiſter ſubſtantial juſtice,” — 4 fl. . 


„% gyernment 


ſometimes Judge by the Engl: ſh, and ſometimes * of thePre- 


© uince 0 


© Quebec," 


by what they believe to be, the French law. 
Suitors whoſe laſt Appeal is to a Court com- 
poſed of Gentlemen *© that do not pretend to a 
« knowledge of the Laws,” and whoſe judg- 
ments have been ſo variant, depending upon 
the French, or Engliſh law, as the fitting mem- 
bers happened to prevail, of the one, or the 
other, birth and language, painfully feel their 
rights and poſſeſſions, as precarious and in- 
valuable. | 1 
On the part of the i and com- 
plaining ſubjects, ſuch have they ſeen, or 
experienced the adminiſtration of juſtice to 
be, in the Colony of Quebec; under thesgno- 


F 2 Vance 


Las 1 
| | rance and will; or the wiſdom and j uſtice a 
of unprofeſſional men.— And, the Honorable 


Judges of the Common Pleas may be ap- 
pealed to, whether it Sunder ſuch a ſtate of 
facts that they, or their advocates within, 
"Of avithout the Colony, will come forward to 
the complainants, in the face of a Britiſh 
Parliament; and ſupport the diſpenſation of 
juſtice, ſince the declared eſtabliſhment of 

French laws, by the Quebec Act? 
Is it expected by the Honorable Judges 


that thoſe complaints, will there be conſi- 
| dered, © as the foul accuſations of defrauding, 
« diſaffetted ſubjefts;” the cruelinſtruments of 

3 faction, calculated in the turpitude of diſloyalty 
and vengeance, © to inflame the minds of tbe 
«King's ſubjetts, and deftroy all confidence in, 

| and reſpect for, the tribunals of Juſtice ? ” 

| A day may come, when the Honorable 
Judges, and all the King's ſubjects in 


Canada, may perceive and acknowledge; 


the beſt and moſt gracious intentions of a 
| Parental . to grant to his lubjedts, 


every 


TW H 
every benefit expreſſed in the royal procla- 
mation of 1763; and of which thoſe ſubjects 
(in the ſafety and comfort, reſulting from 
good order, and effective government) were 
in a ſtate to receive. | th 
The Honorable Judges, and the King's 
Servants, in that Province, may hereafter 
perceive and acknowledge, conſequences not 
foreſeen when they conſidered, that the 12th see ay- 
article of his Majeſty's inſtructions, nd Fr. 
thoſe gracious intentions, towards his ancient 
ſubjects, were not politic, to be carried into 
effect.— They may at the ſame time call to 


mind, a ſubſequent inſtruction, to better 6 jay, 


| order and eſtabliſh the courts of the Colony, 2 5 


« for the ſpeedy and effectual diſtribution of - 
1 „ law and juſtice, according to the principles of - 
the Britiſh conſtitution; as far as the fame 
„can be adapted, to their peculiar circum- 
% ſtances and ſituation.” And acknowledge, 
that their OPINIONS were impolitic; ste ub 
1 lutions in 
6 | | . . 
That an ordinance, ſuch as is directed by the Journals 


« the King's ſaid inſtructian would not be for- E, 


council, 14 
Feb. 1790, 
1 | 


% 


* 


Xx. 


„ the advantage of the Province, or a more 


« ſpeedy and effettual diſtribution of juſtice.” 
They may conſider that the above opinion, 


and the exertions then made, and ſince con- 


tinued in the Colony, were neither the 
moſt wiſe, nor the moſt juſt courſe, to have 
been taken by the Servants of the Crown, to 
preſerve the peace or affections of the ſub- 
jects in that Colony. 

In an hour of calm and impartial enquiry, 
the Honorable judges and the King's ſer- 
vants, may think differently 7han heretofore, 
of thoſe conſtant and warm exertions, in the 
cloſet, or the legiſlative council, 70 defeat 


every attempt, to bring forward and effec- 


tuate, the objects recommended in thoſe 


inſtructions *. And however 7hoſe exertions 


were attended with ſucceſs; and in what- 


ever degree ſoever the reſentment of leading 
characters, within or without the Colony, 


* See Judges Obſervations, pages 7 and 8, referring to the 
Proceedings in the legiſlative council for their — and 
conduct of the King's ſervants. "pp 


2 ths 


(a). 


Hive been gratified; or can hold up the ap- 
probation of his Majeſty's ſervants, for therr 
faithful and zealous endeavours, by that happy 


medium, to preſerve the Colony, in peace: 
or whatever cruel concealed aſperſions, may be 
conjectured to have produced a removal from 
office and diſgrace, of to Lieutenant Gover- 
nors, and two members of the legiſlative 
Council, at different periods; during the go- 
vernment of General Haldimand, for their 
perſevering endeavors, to effectuate (in their 
beſt judgment) the King's gracious inten- 
tions: yet it will not be becoming the Ho- 
| norable Judges to afſert, that thoſe removals 
f and diſgrace of the King's ſervants, pro- 


ceeded from their conduct to ſupport the 

principles and meaſures held out by the Royal 

inſtructions, that marked out alterations in the 

laws and courts of juſtice, eſtabliſhed by, and 

under the Quebec Bill. 

The motives that lead to the meaſures of 

"Bp Government, operating by the prerogative 
FEY the Crown, are not at all times diſcloſed : 
+: 7 ſeldom 


1 48 ] 


ſeldom in the diſmiſſion of its umoorthy 


or unuſoful ſervants; though it is acknow- 


ledged, that the whiſpers and rumours, 


flowing from the. exultation of confidential 


favorites, have no ſmall weight on the minds 
of men, intereſted to diſcover the juſt cauſes 


of diſgrace, to a member of ſociety, whoſe 
aparent conduct ſecured the approbation of 


the King's Repreſentative, and the King's 
beſt ſubjects. And however thoſe Colonial 
Subjects may have been called, to attribute 


all the removals of his Majeſty's Servants in 


Canada, ſince the Quebec Bill, to the open 
conduct, that led to ſupport the gracious in- 


tentions of a benevolent Sovereign. Vet the 


Honorable Judges, or their friends, might 


have ſpared the aſſertion, or even inſinuation, 
that the cial character of the Attorney Ge- 
neral wasdiſzraced, and his removal from office 
effebted i in conſequence, of his pleading the in- 
tereſts of his Majeſty's ſubjects, though 


| permitted by the King's Repreſentative to 
that 


6 


[49] 
that undertaking, with the duties and re- 
ſponſibility alone, of a private advocate? 

If inability, or abuſe of confidence and 
truſt, had even been charged by the Attorney 
General, againſt the King's Courts or Judges, 
and afterwards made out in proof: would ſuch 
complaints or charge, for ſupport of the 
honor and juſtice of the Crown, be held up 
to the King's ſubjects in Canada, as a poli- 
tical reaſon, for diſmiſſing and diſgracing 
ſuch a ſervant of the Crown ? But if charges 
and impeachments were made, by the King's 
Subject, who for years had complained, with- 
out attaining a remedy ; if they had been 
driven to ſuch impeachments, as the only 
and neceſſary medium to redreſs: and if thoſe 
complaints had received the aid, of a ſervant 
of the Crown, (by permiſſion of it's Repreſen- 
tative, and who had, or had not ſupported as 
a private advocate, thoſe -impeachments and 
complaints; would the Honorable Judges 
confider it a means of preſerving peace in 
the Colony of Quebec, to hold up the re- 

| Ee. ſentment 
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DS 
ſentment of his Majeſty's Miniſters, by the 


7 diſgrace of an old and faithful ſervant, for 


See p. 22 
of Obſerva- 
tions. 


having attempted, in his private profeſſional 
character, to lay open the real or imaginary 
diſtreſſes of the King's ſubjects, and to ſup- 
port the honor and intereſts of the Crown in 
it's Colony of Quebec F< 

The Honorable Judges are pleaſed to 
aſſert a right to their offices, during good 
behavior, guamdiu bene ſe geſſorint. „That 
« they hold ſeats on the tribunals of juſtice, 
« from which they can only be degraded by a 
legal and conſtitutional trial.” The letters 
patent, however, that conſtitute hem judges, 


communicate 2 greater right, to an open 


charge, trial, and judgment, as conftitutionally 


eſſential to a removal or diſgrace, than thoſe 
patents and offices held by every ſervant of 
the Crown, that has been removed in 
Canada, ſince the Quebec Act; and who 
have been diſplaced and diſgraced without 


ſuch right, to attain any Anowledge of the 


ccuſes cf their removals. 
ö . * 
Complaining 


51 1 

Complaining ſubjects in Canada, nor in 
England, would ever diſpute the reaſonable- 
neſs, or the wiſdom, or the juſtice, of 
cauſes being avowed, for which judges, or 
ſervants of the Crown in it's Colonies were 
diſgraced. | 

But will the Honorable Judges argue, and 
conclude, that, by the removal of the Attor- 
ney General, zheir judicial capacity and 
conduct are eſtabliſhed? And that all the 
complaints and charges againſt the uncer- 
tainty of the laws, or mal-adminiſtration of 


See Pre- 
wor 3 | 


juſtice, in Canada, are falſe and malicious? 
In whatever degree, the Honorable Judges 
may be induced to hope, a favorable report, 
by the Crown Law Officers; upon the 
charges and inveſtigation : however it could 
be in their power, to impeach the evidence 
affered, or to explain away the groſs abuſes 
of truſt, that the inveſtigation hold up to 
view: or obtain what they may conſider a 
more legal, and conſtitutional mode of im- 
peachment and trial: the Honorable Judges 
G2 muſt 


= 6 
muſt confeſs, that the courſe of juſtice by 
it's tribunals in Canada, is in a tate the 
moſt alarming and diſtreſiſul to the minds, 
fortunes, and eſtates of the King's ſubjects v. 
The Honorable Judges are ſenſible that 
the intereſts, the honor and juſtice of the 
Crown, have been long, and often appealed 
to; to alleviate, or remove, a ſtate of 
anarchy and diſtreſs, in the diſpenſation of 
Canadian juſtice, unparalleled in any 2 
part of the Britiſh Empire 
See exa- From the operation of the Quebec Act, in 


amintion of 


Gelten w. 1776, to the arrival of Lord Dorcheſter, in 


Grant, Ap. 


V. ; the fall 1786, the Court of Appeals, has not 


panphieten- 


ae, ae had one profeſſional character, to, guide it's 


«c of 


Pp proceedings, i in reviſing the judgments of un- 


x profeſional men, in the Courts of Common 
Pleas, /ave for a ſhort time Peter Livius, Eſq. 


L.L.D. who was removed from his office in 


1778 F. 


* Sce Appendix, No. XX. 


I Mr. Livius was put in commiſſion in Jonny 1777, and re- 
moved May 1, 1778. 


5 | . Upon 


b 
Upon the appointment. of a Governor Ge- 
| neral, a remedy was applied to this defect. 

A Chief Juſtice of the firſt claſs of profeſ- 
ſional knowledge and abilities_in America, 
ſucceeded to the chair, occupied by the 
Lieutenant Governor, Brigadier General 
Hope, as preſident of the Court of Errors, 
or Appeal in Quebec. 

Whatever clamor or complaint has been 
made againſt © the Judges, or Court of 
Appeals; the duties of the Chief Juſtice, in 
reviſing the proceedings of the inferior courts, 
brought before him, during two years and a 
half, have ſufficiently e/ab//hed the urgent 
neceſſity of reform in the adminiſtation of 
juſtice in that Colony. 

Charges have been brought forward, in 
ſupport of reiterated complaints; and inquiry 
and inveſtigation, on thoſe complaints and 
charges, have laid, for conſideration and judg- 
ment, ſince November, 1787. | 

A different criterion to capacity, and the 


| ground and juſtice of ſuch complaints, has 
of 


of late moſt forcibly appeared to the King's 
Subjects. The merchants of Canada, or of 
London; or the old, or the new Subjects; the 
Coloniſts of Quebec, and the public, may aſk 
the Honorable Judges of the Courts of Com- 
mon Pleas, where has been, or is the fitua- 
tion, that laws, and the diſtribution of 
juſtice, work ſuch diſtreſs or miſery as is 
complained of, or experienced, in the Pro- | 
vince of Quebec? 

Where elle, in the King's dominions, car 
the ſubject dread, that the want of know- 
ledge, or other cauſes, in the Judges, and courts 
of original juriſdiction, are ſuch; that his 
fortune, or ſafety, lies in the deſperate and 
deplorable fituation of Forty to Five againſt 
it's recovery or poſſeſſion ! 

Where elſe, under ſuch circumſtances, would 
thoſe ſubjects be told, or believe, © that no 
« change, no reform is eſſential; or would be 
* made in the Courts, or adminiſtration of 
« Juſtice ?” 
| Where 


% 
RT 

Where elſe, could thoſe ſubjects be taunted 
and gibed, with the evidence of ſucceſs, to 
tremble for themſelves, their advocate, or 
their friends, who have ventured to com- 
plain in the extreme of diſtreſP? 

With his Majeſty's miniſters it will be, 

to ſay, when the executive Hand of Govern- . 
ment ſhall be raiſed, to check or remedy the 
« Anarchy” that ſo long has been growing 
under the eye of authority. With the wiſdom 
of thoſe miniſters it will reſt to declare, when, 
and what the ſyſtem of Laws or Government 
| ſhall be, in the Colony of Quebec; or what 
the Courts and judicial powers, to adminiſter 
thoſe Laws, and that juſtice, that will give /e- 
curity to the properties, and preſerve the at- 
tachment of ſubjects, who have long united in 
remonſtrance, and complaint againſt the ſtate 
of a Colony, that from its poſition, com- 
merce, population, and utility, claim the con- 
ſideration of it's Royal Parent, Long to pre- | 
ſerve it, Dependant on _ Crown of Great 


B ritam / 
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APPENDIX. 


No. I. 


| 8 report by the Lords of Trade, to the 
Lords Committee of his Majeſty's Privy 
Council for Plantation Affairs, 2d Septem- 
ber, 1765. 

Alſo opinion of Attorney and Solicitor 
General, Vork and De Grey, 14th April, 
1766. Alſo report of the Attorney General, 
and Chief Juſtice of the Province of Quebec, 


and. Governor in Chief, upon two Queſtions 234 Augulh 


commanded by his Majeſty, to be anſwered ' 
by thoſe officers. Queſtions that aroſe from 
complaints by the ſubjects o and new, 
againſt the laws and diſpenſation of Juſtice, 
' viz, © Whether any, and what defects, are 
„ now ſubſiſting, in the preſent ſtate of 
judicature, in the Province of Quebec ? 


H « and 


K 1 


and if ſo, to report the alterations and re- 
„% medies,” &c. The Honorable Judges | 
will, in theſe reports, ſee, the decided opinion 
of the King's ſervants, upon their capacity, or 
rather incapacity. Nor will they leſs diſ- 
cover, the ſtrong ſenſe of confuſion and diſ- 
treſs in the Colony, prior to the Quebec Bill, 
expreſſed to his Majeſty, in the report and 
opinion of the Chief Juſtice, © that though 
directed in their (the Court of Common 
„ Pleas) deciſion, to have regard to the Laws 
« of England, nevertheleſs. to admit the 
«© Laws and Cuſtoms of Canada, between 
« Canadians, and to determine according to 
« Equity.” © But how vague and uncertain 
„their proceedings, as a Court of Equity 
* muſt be, without one eſtabliſhed maxim of 
Equity in the Court! How ill calculated 
* to preſerve (what it certainly was not in- 
« tended to preſerve) an ancient ſyſtem of 
Laws, which were to be admitted or re- 
te jected upon notions of equity, adopted by 
« gentlemen, who merit, however, no other 
*.jmputation, than the want of education in, 
* or acquaintance with. Courts of Law, or 
* Equity: and the confuſion in which ſuch 
% gecrfions muſt * be involved, are 
2 5 . matters, 


TuT 


0 matters, in which . we an — = 
7% eplarge.” 1769. Pies Nadi 
| - » The report of Mr. Solicitor e Wed- 
derburn upon the ſame ſubject, and Doctor 
Marriot, the Advocate General, will ſatisf „ ,, ., 
the © Crown Officers, who are to report — 
on the capacity of the Judges of the Common 
Pleas, that complaints have exiſted before 
the year 1775: and whatever . may have 
ariſen /ince, from judicial conſtructions placed 
on the Quebec Bill, yet that the Honorable 
Judges, prior to that period, have not been 
held in the eſtimation of poſſeſſing : thoſe 
greatabilities, they conſider their — ſervices 
entitle them to claim. 
See p. 12 and 5. of Judges Obſerva- 
tions; alſo Inveſtigation Papers; the 
Anſwer and Reply to Judges Obſer- 
vations, filed 3d of November, 1787. 


—_— 


No. II. ; 
Article IV. Of Petition, 1783. 


3 Trar the ancient laws and cuſ- 1, 
« toms of the country reſpecting landed 9 
« eſtates, marriage ſettlements, inheritances, 1 
and dower, be continued until changed 
| H 2 Or : 


1 60" ] 


or altered by the legiſlature of Quebec, 
fave that owners may alienate by, will, as 
provided by the Xth Sect. of the Quebec 


AR.” | 
ARTICLE V. „That the commercial 
Laws of England may be declared to be 
the Laws of this Province, in matters of 
trade and commerce; and that all per- 


ſonal actions may be tried by the modes 


and decided upon the principles of the 
common Law of England, until the ſame 
may be altered, by the legiſlature of 


Quebec.“ 


ARTICLE VII. That optional Juries 


may be granted upon all trials in Courts of 
original juriſdiction; and that nine members 
out of twelve may, in civil cauſes, return 
verdicts, and be regularly ballotted for, 


and a pannel formed (as in England) 


either in the caſe of an ordinary, or a 
ſpecial jury, at the option of the party 
applying for the ſame.“ 


ARTICLE XII. “ Your petitioners ſen- 


« fibly feel, that, were the mot wiſe and 


= 


fit laws eſtabliſhed among the people, 


'« yet their welfare, their ſecurity, and their 


cc 


. muſt entirely depend, on à juſt and 


" impartial 


[ 61 ] 

* impartialexecution, of ſuch Laws. What: 
« ever conſtitution the ſubjects of the Crown 
« in this Province may obtain, the equal and 
« true adminiſtration of Juſtice, muſt be 
the baſis of their happineſs; nor is it but 
« with the utmoſt fervency, that your peti- 
e tioners implore, that the ſeats of juſtice 
« may be filled by men of juriſprudent 

« learning, and whoſe abilities at the ſame 
time they are adequate to their employ- 
«© ments, may be ſo rewarded as to be con- 
« fned to their Functions of adminiſterin g 


" Juſtice.” 


» rated * ä 


——— 


ENT. ©: 5 ; 
C — to Petititon of I 784- 


2 SUCH a are the Intreaties and prayers 
* of the loyal ſubjects of this Province, 


c and in full confidence they truſt that 


« your Majeſty will relieve them from the _ 


* anarchy and confuſion, which at preſent 
prevail in the Laws and Courts of Juſtice 
in this Province, by 0hich their real pro- 
« perty is rendered inſecure, trade is clogged, 
and that good faith which ought and would 


& ſubſiſt 3 the ple and which is 
N cc the 


- defiroyed. * 


c 


nt: | 
the life and ſupport a commerce is s totaly 


v 


” 


N 0. IV. 


Extract from the Counter Petition alluded to 
by the Honorable Judges in their Ob- 
ſervatiqns, &c. 


Nous ne pouvons mème imaginer 
« que I'ace du Parlement, qui nous accorde 
© nos proprietes et ces loix, ait entendu au- 
toriſer des alterations reiterees, qui detrui- 


© rojent leurs principes fondamentaux, ou 


c meler avec ces loix, d'autres loix, ſoit 
. generales, ſoit particulieres qui ont des prin- 
“ cipes differens, et qui ſont peu convena- 
« bles a ce pays, dans la vue de ſavoriſer 
« une certaine claſſe d'individus ſeulement ; 
« parceque, du mélange de drverſes loix, en un 

« meme pays, il ne peut reſulter qu une 
« confufion, la deſunion entre les ſujets, et des 
* incertitudes ruineuſes aux familles.” 

« We cannot even imagine that, the Act of 
« Parliament which has granted to us, our 
8 * s, and our laws, can be underſtood to 
rr authori iſe, 


* 


LT a 
« authoriſe, reiterated alterations, that ſhall 
« deftroy the fundamental principles of thoſe. 
« laws, or blend with them, other laws, 
e whether general, or particular, that have 
« different principles; and that are but little 
« adapted to this country, with à view to 
« favour à certain claſs of individuals only; 
« becauſe,” from the mixture of different laws, 
e in the ſame country, there could only reſult 
* confuſion, - diviſion among his Majeſty's ſub- 
« jects, and ruinous incertainty to families. 
The Canadian or New ſubjects have not 
merely ſtated a right to retain their ancient 
Laws immutable, but have complained in 
petitions, of changes made in hoſe Laws, by 
the King's Council, to favor particular inte- 
reſts. And in other petitions, have prayed 
an interceſſion with Parliament, for the re- 
eſtabliſhment of their Laws, and to prevent 
all alterations in future. 
See page 77 to 81, of a pamphlet en- 
titled, State of the Government 9 
dhe Province Li Quebec.” 


No. 


* 
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. No. V. . 
Article X. Of Report of Merchants. 


TRE Merchants in England and 
* thoſe in this Province have ſeverely felt 
&« tbe effetts and diſpofition of Laws, to which 
« they were utter flrangers, the principles 
« whereof are anti-commercial.” 

The cuſtom of Canada is a Un ſo 
imperfect and defective, that the deciſions 
of the Courts have become arbitary, and 
« deſtitute of uniformity. The Court at 
« Montreal differ in practice, as well as decrees, 
in ſome points of: Law, from that of 
„Quebec; both Courts agree in not con- 
« fining themſelves to rules of Law, but 
* occa/ionally decide on the equity of the 
« Caſe, contrary to the letter of the Law.” 

Thus the cuſtom of Canada, the general 
« Laws of France, the Roman Code, and in 
ſome commercial points, the Laws of 
England, have been reſorted to; but the 
% moſt dangerous of all ſyſtems is, that of the 
*« deciſions in equity, of Courts, ftrictiy con- 
. & flituted as Courts of Law, without the 
* ordinary rules, principles, and maxims of 
Courts of equity, to govern them.“ : 

No. 


* 1 


No. VI. 


Article XII. Of the King's Infrutthnt to 
_ the Governor and Council Wor: * the 
Quebec Bill. 


„TEE etabliument of Courts and 1 
« proper mode of adminiſtering civil and 
criminal Juſtice, throughout the whole ex- 
* tent of our Province, according to the 
« principles declared in the faid AQ; for 
making more effectual proviſion for the Go- 
* vernment thereof, demand the greateſt care 
4 andcircumſpection; for as, on the one hand, 
« it is our gracious purpoſe, conformable to 
te the ſpirit and intentionof the faid Actof Par- 
* liament, that our Canadian ſubjects ſhould 
have the benefit, and uſe, of their own Laws, 
* Ufages, and Cuſtoms, in all controverſies, re- 
« ſpefting titles of land, and the Tenure, 
% Deſcent, Alienation, Incumbrances and Set- 
« tlementof RealEſtates; and the diſtribution 
* of perſonal property of perſons dying inteſt- 
“ tate; ſo, on the other hand, it will be the duty 
<« of the legiſlative council to conſider well, in 
«* framing ſuch ordinances as may be neceſ- 
« ſary for the eſtabliſhment of Courts of 
Yu Tf cares and for the better adminiſtration 
I 8 of 


4 


of Juſtice; whether the Laws of England 
« may not be, if not altogether, at leaſt in 
% part, the rule for deciſion, in all caſes of 
te perſonal actions, grounded upon debts, 
« promiſes, contracts, and agreements, whe- 
„ ther a mercantile or other nature, and alſo 
of wrongs proper to be compenſated in 
damages; and more eſpecially, where our 
« natural-born ſubjects of Great, Britain, 
« Ireland, or other. Plantations reſiding at 
Quebec, or who may reſort thither, or 
Have credit or property within the ſame, may 
« happen to be, either Plaintiff or Defen- 
« dant, in any civil ſuit of ſuch a nature.” 

This inſtruction ſhews how far the King's 
ſervants have been called upon to introduce 
into the Canadian juriſprudence, theſe Laws, 
the want of which and a wiſe and juſt admi- 
niſtration Have, by many, been conſidered to 
have occaſioned nearly all the uneaſineſs that 
Colony has ſtruggled under ſince * the 
n Act. 


[ 6 1 


No. VII. 


Extras of a petition from the old Subjeds, 


Citizens of Quebec, on behalf of themſelves 
and his Majeſty's ancient Subjects reſiding in, 
or trading to the ſaid Province, addreſſed to 
the Legiſlative Council of Quebec not to paſs 


an ordinance (then about to be reported 


; by the Committee} called by the Fudges, Mr. 
St. Our's Bill, April 6, 1787. 


cc 
cc 
cc 
6c 
cc 
cc 
cc 
—W 


cc 


cc 


cc 


cc 


cc 


- 


*'THAT, the perſonal property and 
ſafety of your petitioners are materially in- 
tereſted, in the ſeyeral clauſes of the faid 
Bill, or ordinance. That in juſtice, as 
well to themſelves, and other his Majeſty's 
ancient Subjects, as to the Merchants and 
others, reſiding in Great Britain, they 
beg leave to be heard upon the faid ordi- 
nance, and fully to ſtate to this Honorable 
Council their intereſts; and the extenfive 
importance and tendency of the ſaid ſeveral 
articles contained in the ſaid ordinance, which 
merit the moſt ſerious deliberation, of the 


legiſlative council. And humbly to ſhew - 
to your honours that, if the reſpective 


1 2 e 


1 68 1 
* clauſes contained in the faid* ordinance, 
* ſo to be reported, ſhould paſs into a Law, 
your petitioners and others in whoſe behalf 
they petition, would be deprived of thoſe 

„ Colonial and Conſtitutional Rights, which 
* by the wiſdom and juſtice of his Majeſty's 
« Government, are held and enjoyed by all 
* his ſubjects, in all other the Colonies of 
& Great Britain; and which his Majeſty has 

Been graciouſly pleaſed to recommend might be 
* fully extended to his ſubjetts in this Pro- 

« vince.” And the petition concludes with 
prayer to be heard by themſelves and Coun- 

"1 ſel, what reaſonably they have to ſubmit 

1 * touching the tendency of the propoſed 


* Law,” 


_— — _— 


Extract of a. Letter from the Committee of 

Merchants in Quebec, to their Agent in 
London, Adam Lymburner, Eſq. reſpecting 
the Removal of the Attorney General, 


: | 7," Ryebec, June 1 27 1789.“ 
„„ Che 
« WE forwarded by the Maxwell, che 


duplicate of our letter to the London 
| 3 Merchants 


ws 


* 


Sc 


Py, 
* 


66 


46 


[ 69 ] 
Merchants of 2d inſtant, and a copy of 
our Memorial to Lord Dorcheſter, on the 


removal of Mr. Monk, from his Office of 
Attorney General. We preſented the lat- 


ter in a body, and were received by his 
Lordſhip with much openneſs and can-- 


dour, and would perceive that no complaints 
againſt Mr, Monk's conduct had originat- 
ed with, or been countenanced by Bim. 
He recommended to us, to conſider the 
propriety of urging him to forward our 


memorial, as we had nothing but report 


for the foundation of our fears; in anſwer 
thereto, it was obſerved, that we could 
not have acceſs to "official information, 
but if his Lordſhip would ſay, that it was 
not, becauſe he was our advocate, that he 
was diſmiſſed, we would be; g leave to with- 
draw our memorial, upon- which he free- 


ly declared, he did not know the cauſe of 


the Attorney General's removal, and would 


forward it to his Majeſty's Miniſters; at | 
the ſame time his Lordſhip porntedly re- 
marked, that Mr. Monk had his and Ge- 


neral Hope s permiſſion to appear for us, be- 
fore the Council, as he ſhould be inſtructed. 


# and that if he was to blame for being our 
«© advocate, 
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believe that his Lordſhip ever diſapproved 


1 F 
advocate, they were much more to blame, 


for having permitted him. Were this 
avowal out of the queſtion; we cannot 


of Mr. Monk's appearance againſt the 
bill, intended to annihilate the trial by Ju- 
ry; for, previous to the ment, his 
Lordſhip upon application gave him a copy 
of the memorial and complaints of the Lon 
den Merchants to the King's Miniſters, | 
againſt the Laws and Adminiſtration of Fuſ> 
tice, Which we. conſider could be for no 
other purpoſe, than, that the 7ruth or falſ- 
hood of theſe complaints might. be mad 
appear *. AS. 


Adam Lymburner, Eſq. 


, * This Memorial was applied for by the Counſel of the 
_ Merchants at their expreſs deſire, and making part of their in- 
N 5 ſtructions, to be ſupported by argument before the Council. 


* 


Copy 


4.x Þ 


C of y of a Letter from the ſame Committee of 


Merchants, to James Monk, Eſq. their ad- 
vocate, upon his leaving the Province of 


* Quebec. f 
Quebec, gth ar 1789. 
« SIR, Wag 7 


© CONSIDERING you at the eve of 
o your departure from this Province, we 


© cannot ſuffer you to leave us, without con- 


veying to you the high ſenſe, and grati- 
« tude we feel, for your great and unweari- 
* edexertions in general, on behalf of our 
_ © conſtituents, particularly in ſtating, as in- 


« ſtrufted by us, to the honorable the legiſ- 


ative Council, in ſo maſterly and ſo forci- 
e ble a manner, the many defects in our Laws, 
* and the mal-adminiſtration of. Fruſftice, in 


* the Courts of Law in this Province.” 


And although it is much feared, that 


through nmiſrepreſentatian, you have been 
« removed from your office, of his Majeſty's 
Attorney General, for the very laudable 
and worthy part you acted, in ſupport of 
« the honor and dignity of the Crown, and 


« for the vappmneſs of His Majeſty's ſub- 
260d - 
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4 jects, being thereto authoriſed by bis Majeſ- 


* ty's Governor, we ſhall be ever ready to 


* ſtand forward, to acknowledge your great 


« ſervices; and on all occaſions, bear honor- 
able teſtimony, of your official, and pro- 


« feſtonal conduct, during the time you ex- 
L ercifed the employment, from which we 


* moſt fincerely regret your removal.” 
Me have the honor to be with great reſpect, 
Str, | 


your much obliged and 


: 2 moſt obedient Servants, 


(Signed) 


JAMES JOHNSON, 

G. ALLSOPP, 

W. GOODALL, 

JOHN YOUNG, 

1. DUNIERE, 

J. BLACKWOOD, 

ROBERT LESTER, 

MATTHEW LYMBURNER, 
T0 JOHN PAINTER.” 

© JAMES MONK, ESQ.” F 


; No. V III. 


Kage ; , 
— 
* * 
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No. VIII. 
The ADDRESS of His rr 8 Couxcit., 


= May it pleaſe your Lordi, 


7 Tarr n from the mates of 2 


« our journals, which accompany this ad- 
* dreſs, will ſhew to your Excellency, the 
4 reaſons and grounds which have engaged 
« the legiſlative council, humbly to requeſt, 
« that your Lordſhip will take ſuch ſteps, 
as your Lordſhip, in your wiſdom, ſhall 
judge beſt calculated to protect the ends of 
« public juſtice, and to vindicate the honor of 
Government, which are both ſo eſſentially 
« intereſted in an enquiry into the charges 
“ and accuſations, ſo publicly brought be- 
« fore the legiſlative council, againſt the paſt 
* adminiſtration of juſtice, in the Courts of 
* Common Pleas, for the two Diſtricts, as 
« well as againſt the Judges of the ſame, 
* and that of inconſiſtency in ſome of the 
« judgments of the Court of Appeals.” 
(signed) HENRY Hoee, Prefident. 85 
*© CouxciL CHAMBER, 
April 27th, 1787.“ | 
| k Extract 


= 


= 
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Extract from Minutes of the Council. Que- 
bec, 18th May, 1787. 


Read a memorial of the Judges Mabane, 
Fraſer and Panet. Alſo addreſs of the legiſla - 
tive council; alſo papers A. and B. which 
accompanied the Addreſs *, whereupon it is 
ordered by his Excellency, with the advice 
of the council, that it be committed to the 
Chief Juſtice to cauſe the inveſtigation de/ered 
to be made, by hearing the parties publicly 
in the Council Chamber. 

The inveſtigation committed to be made 
was, upon the complaints offered to the legiſ- 
lative council, compriſed in the 1oth Art. 


* Paper A, was the memorial of the Merchants and ancient 
Subjects above ſtated in Appendix, No. VII. for a hearing by Coun- 
eil againſt the propoſed Bill. And paper B, was the heads of the 
arguments uſed, as reduced to writing, forming the Charges made 
by the Petitioners, againſt the adminiſtration of Juſtice, under 
the French Law of which they complained, and prayed to be 
relieved from, by adopting the Chief Juſtices Bill, and purport 
of His Majeſty's 12th Article, of intrudions. Above ſtated Ap- 
pendix, No. VI. 

For paper B. ſee Ape No. XI. alſo Appendix, 
No. XIII. in the Pamphlet of the State and Form of Go- 
vernment of the Province of Quebec, 1789, alſo Appendix, 
No. II. in Pamphlet, Review of the Government, Ec. 
of the Province of Quebec, 1788. 
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of the Merchants reports to the council, and 
put on record in the month of January, 1787, 
(as ſtated in Appendix, No. V.) And in pa- 
per B. (Appendix No. XI. that) repeated and 
enforced that complaint, and extended it to 
inconſiſtency of legal deciſions, in the Court 
of Appeals, taking up the judgments of the 
Common Pleas, for reviſion in the Province. 
And by no conſtruction could be conſidered 
to mean any other inveſtigation than of ju- 
dicial proceedings in the Colony of Quebec. 


No. IX. 


Proteſt by the Chief Juſtice, and eight other 
Members of the legiſlative Council, upon 
Rejection of a Bill, framed on the 12th 
Article of His Majeſty's Inſtructions, 

Article V, 


* BECAUSE the Bill was framed 7» Heal 
« the Divifions and Animgſities which have 
« { long ſub/ifted in the Colony, to its Diſgrace 
* and Detriment ; and we are fearful, that 
10 the rejection of it will not only raiſe a ſpi- 
k 2 n 


7 eee 
* qitence,' plate, and profit; is always con- ' 
- Wizemprible ; and though ſometiMies harmleſs, 
id nevertheleſs to the laſt degree dangerous 
in a country of mixed nations, Habits, ank 
languages, where the name of the party, 
| «If the conteſts, reſpetts the ſubſtantial inte- 
9 7 of the Crown and Nation, will le 
_ « changed into the ſerious D: apes. of | 
or * diſaffected.” 
26th March, 1787, 


\ * 


"Proteſt. 3 1 
i © BECAUSE without 1 "ine 


« to guiet the Murmurs againſt the courſe of 
 « adminiſtering Fuſtice which has obtained 
< herr for Years paſt, expreſſed in the Reports 
« on our table, from the Magiſtrates and” 
« Merchants of the Province, and the com- 

« /plaints to the King's Miniſters, by che 


0 Merchants of London, the Commerce” and 4 
We e rang, cannot advance, in 
5 5 the 
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Extri® of Heads of the Argument or gene- 
ral Charges 
before the Legiſlative Council, on the 
-14th of April, 1787. PR OE by 
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. 
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«.ſtruQtion given in this Province upon the 
Quebec act was, that it fully introduced 


9 and the Cuftom of Paris, as uſed and ener- 
4 eiſed the French Government, as 


«the any rule in His Majeſty's Courts for 


& deciding civil rights between ad 


ht by the Commerce 


HAT the legal and judicial, yr. 


« the general Edict and ordinancies of France, 
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legally ought to prevail, and thereby Legiſ 


8 
« jeſty's Subjects, old and new.” That 
the Judgments of the ſaid Courts were 
not made upon ſuch Rule of prevailing Lau, 
either in «n:formity admitting, or rejecting, 
* the EdiRs, or Ordinances ; or the Articles 
* of the Cuſtom of Paris; and did at times, 
« admit either, and at times reject both, and 
« adopt the Enghſh, Statute and Common 
« Law, as the Law to adminiſter . 
tial Fuſtice. 

« That this uncertainty in the judicial pro- 
* ceedings and Judgments of Law, and in 
the exerciſe of a judicial authority, not 
founded i in the Law of the Province, that 


& lating will ſtand proved, upon enquiry in- 
© to the ſeveral Caſes ſtated at the Bar of 


e the Council, and others, which FOUr Pe- 


« titioners are ready to adduce.” | 
« That thoſe evils were manifeſt and rui- 


« nous to the King's Subjects; that they re- 


« ſulted from the Cauſes, which the propoſed 


* Bill would not only continue, but infinite- 
* ly increaſc. 

In. ſupport of the potting offered by the 
Commerce againſt the Bill of Mr. S. Ours, 
and for that of the Chief Juſtice's, raventy- 


three 


CNT 

three Caſes were largely ſtated at the Bar, 
from judgments made in the #200 Courts: of 
Common Pleas, and the Court of Appeals. — 
On the 21ſt April the Honorable Judge 

Mabane moved, and was ſupported by Mr. 
Judge Fraſer, to ſend for the clerks of wo 
Courts inſtanter, that the Council might in- 
ſpect the declarations filed in #409 Cauſes, 
and thereby a complete juſtification wauld be 
made, to the Judges, who were ſtated to 
have been accuſed of, partiality. Voted in 
the negative, 16, to 3. Enquiry was then 
moved by the Lieutenant Governor on the 
broad principles of the complaints, and 
charges, that had been ſo long made, againſt 
the adminiſtration of juſtice, in the ſeveral 
Courts, and Judges of the fame ; upon which 
an addreſs to the Governor, and an inveſti- 
gation, were afterwards made. 


No. XII. 5 
EAcH Court of Common Pleas, is 
created a Court of Probate. After pafling 
the Quebec Bill, the old Subjects continued 
to apply for letters of adminiſtration on in- 


teſtate eſtates, in the ſame manner, as prior 
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to de Qurbes 40. 3 the How of Eng 
lend. The Canadians were not then inte- 
reſted to prevent this 1 a5 @ ruinuus « clots | 
attempted, the Judge of each fliers” oj | 
mon Pleas, thought proper to grant letters 
of adminiſtration to the old Subjects, during 95 
eight years, after| the Quebec Act, in the 
fame manner as prior to it, and took bonds 
under the Statutes of 22 and 23 Charles II. 
for a faithful adminiſtration, conformable. 
to thoſe Statutes. —After the Petition of 
1753, the Judges of the Common Pleas, at 
Quebec thought proper to refuſe Letters f 
Adminiſtration, as contrary, to Law, and 
confined the old Subjects, to the rule of 
French Law, by Letters de Curatelle & Tu- 
telle, and to modes of collecting inteſtates - 
effects, of which they were totally ignorant, 
and often felt great inconvenience, and ex- 
preſſed their complaints in the . 
of the Laws ſo declared to prevail. 
See Depoſitions of David Lynd, Eſq. cn 
| of Probate Court, 2d e- e hs a 
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2 9090 PR 15 — Rn 
80 liek det hut he Conte f Pro. 
pj; i at Montreal, formed any Idea of the 
"Rule of Right, in what concerned. In- 
teſſtates eſtates, that the Engliſh. Judge He 
Letters of Adminiſtration, ndr 
fecurity, conformable to tha Engliſh Sta. 
tutes, and the French judge of the ame 
: Court, granted Letters of Curatorſhip by an 
Election in an affembly-of, relations or friends, 
without ſecurity, to adminiſter upon the ſame 
eſtate : and the Adminiſtrator, and the (u-. 
rator were both proſecuting and recovering 
+ debts of the Inteſtate at the ſame time o 
85 ter the argument of the Merchants in the e 3 1 
. Legiſlative Council againſl the diſpenſation of 4 
_ - juſtice, &c. The Judges of the Common . 
Pleas held a cler adherence to what was 
- called Prench Low, and ſo ftrid was the 
Court of Common Pleas at Montreal, that 2 


Ls he Governce, with the advice of lis Council, thas _—_ 
the Honorable Judges, or their friends, may refer to the evi- „„ 
dence, upon which aſtertions are made, and that the public, ſo 
Won as thoſe papers are publiſhed, may have the ready means 
of perceiving, the detailed, and authenticated ſtate of judicial 
. _ proceedings, in the Colony of Quebec, 19. thir a 
has in ſome degree referred, 95 
be of Raben Dickſon, decealod, Intellare, r0 which 
| pats? Francois * 


E 


"> 


RO aaa, © 15 82 * 
Curator proſecuted. an Adminiſtrator (cach 
holding equal powers from the ſame Court, 

do collect effects of the ſame eſtate) for a 

Ae debt the Adminiſtrator perſonally owed the 
Inteſtate; and- the fame Court that granted 

1 both powers, gave judgment for prevalence 

a of the French Law. The Curator recovered. 
againſt the Adminiſtrator, though the Let- 
ters of Adminiſtration were not ſuperceded! 

See the teſtimony -of Arthur Davidſon, . 
19 October, 1789. 


No. Kl.. 


Vet. « 


| IN the year 1778 and 1779, complaints 
againſt the Laws and Adminiſtration of juſ- 

tice were ſo forcible, as to effect an Iaſtruc- 

tian from the King to his Governor and 
Council of Quebec, to frame and paſs an or- 
dinance, to new Model the Courts of Common 

. Pleas and Appeals, and by which the Chief 

R. LB. Juſtice was to preſide, and become a reſpon- 

5 fible character, at the head of bath. Courts. 

This inſtruction was voted againſt, and con- 
ſidered as defeated in Council by the Fudges 
vv, N 


2 2 * 12425 e eee 
* 
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2 of their” power. 
An inſtruction which ea it expe- 


dient and agreeable to our Royal will and 
< pleaſure, that our Subjects, inhabitants of 
* our Province of Quebec, ſhould have and 
enjoy the benefit and ſecurity reſulting to 
them, from a more ſpeedy and effectual diſ-- 
_ © tribution of Law and Juſtice, according to 
« the principles of the Britiſh Conſtitution, as 
« far as the ſame can be adapted, to their 
4 peculiar circumſtance and fituation.” See 
1 16th of July, 1779. wok 
Upon the Legiſlative Council voting a Re- 
dne. hat an ordinance ſuch as is directed 2 
© by the King's additional inſtructions, of 7 
« the 16th of July, 1779, would not be fer 
the advantage of the Province, nor a more = 
&. ſpeedy and effeftual ho UP Wen of Laws and Eo 
mM Juice. 
Mr. Allſopp b a proteſt, holding 1 up 1 
his reaſons that the council ſhould conforrn 
to his Majeſty's inſtructions, among the bk 
articles of which it is ſtated, © as a further _- ; i 
proof that the eſtabliſhment of the civil 
“Courts, requires immediate ammendment, _ 
ok bes that a deep wound has been 3 
; L 2 0. given 5 » 2 | 
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6 given to the Proteſtant religion, by the 


cc 


cc 


66 
cc 


— 


Judges of the Court of Common Pleas ar 
Quebec, ſitting as Judges of the prerogative 


Court; they, having by their judgment con- 


ſigned over, to Roman Catholic guardians, 
to be educated in hat religion, five Pro- 
teſtant infants, duly baptized and received 
into the eſtabliſhed Church of England, the 
Children of an Engliſb Proteſtant, by one 
of his Majeſty's new Subjects, whoſe diſ- 
tant relations and friends, exceeded far in 
number the grandfather and paternal uncle, 
the ſponſors at the baptiſm of the children, 
therefore the rights theſe latter, contended 
for, to ſuperintend the education of the 
faid children, as they were bound to do, 
could not, or would not, be admitted by 
thoſe Judges. But if ever a diſcretionary 
power could be exerciſed, or the juſtice 
of a cauſe received, this ſtriking intereſt- 
ing occaſion, required it. Therefore by 
by a like rule of deciſion, the children 
of the paternal uncle above cited, who has 


« five ſons by an Engliſh Proteſtant, would, in 


caſe of the death of their parents, by the 
interpoſition of the ſame perſins, be ſub- 


ject to be educated in the religion of the 


2 C Church 


. 
OG \ Church of Rome: and on fuch decrees, nm 
4 ec pee is eftabliſhed by Law!” 

See Proteſt 6th of March, 1780, in 
| proceedings of the legiſlative Council. 
The Caſe alluded to was, Acklam Bond- 

field, Merchant, who had married M. 
Bourouac a Canadian, ſoon after the eſta- 
bliſhment of Civil Government in Canada; 
and died after the Quebec Bill took effect 
in 1776. 

In a matter of Tythes, one Jean Pain in 
the year 1783, renounced the Roman Ca- 
tholic faith, and was admitted a member of 
the Church of England. The Roman Ca- 
tholic Prieſt of the pariſh , Where Parn re- 
fided, nevertheleſs infiſted on his payment of 
Tythes, and upon refuſal, a proſecution en- 
ſued, before a Roman Catholic ' Fudge of the 
Court of Common Pleas, wha gave judg- 
ment, that Pain though not of the Roman 
Catholic Church was till ſubje& to Tythes. 
A judgment, held up as contrary to Law, 
and as contrary to policy, or juſtice; and of 
erious political conſequence ur the Colony. 


No. XIV. 


See In- 


Bens 


Papers. 


8} 


No. XIV. 
IN the Court of Common Pleas at Mon- 


| treal, the bankrupt Law of France was con- 


ſidered as the Law of Quebec, from March 
1779 to the year 1781, and perſons diſ- 
charged under the title of benefice de cefſion 
(delivery of Effects); after that period, ſuch 
diſcharge was refuſed, without any Law to 
alter the rule of egos that had prevailed 
for years. 

See examination of J. Walker, Eſq. at In- 
terrogatory 21, and examination of A. David- 
ſon, Eſq. Interrogatory 22, alſo Appendix 
to © State of the Government of Quebec, 9 No. 


15 and 17, the latter a judgment in the 


Court of Appeals (21ſt of February, 1778) 
avowing the fact of record, of admiſiion, and 
rejectian, of the Code Marchand, or Bank- 
rupt Law of France, by the ſeveral Courts in 
the Province. 


— 


. 


TESTIMONY is offered in the Caſe 


of Henderſon v. Hart, that the Plaintiffs 
council 


[ 87 J 


his friend and acquaintance (who was alſo 
intereſted in the cauſe though not named in 
the ſuit) that ſet forth explanations to his 


council inſiſted on proceeding to trial, and ad- 
ducing proof. That Mr. Judge Fraſer then 
produced a private letter of information, from 


See Dea: 


friend the Judge, and denied the facts ſtated W. Pon Powel, 


d- at In- 


in the declaration and demand. And that NN 
upon this ſtatement the Honorable Judge; vale, El 
declared from the Bench, that he would pay j 8 ee 


more credit to the letter in his hand, than any 56. 


evidence the Plaintiffs counſel could pro- 
duce ! The Judge was fatisfied. The evi- 

dence refuſed to be heard: and the Cauſe 
diſmiſſed with Coſts! _ 

| In the Caſes Perkins, v. Bolton, and 


Dobie, v. Grant the ſame Court ordered 


proof to be made of value given for pro- 


miſſory notes. 
In the Caſe of Colonel Campbell, v . James 


M'Gill, Mr. Judge Fraſer, firſt Juſtice of 
the ſame court—refuſed that thoſe rules 
would apply, alledging © that he had known 


« Colonel Campbell for many years, and 


ce that his honor and character weighed with 


“ him much, nor could he ever believe that 
| 6 Colonel 


— 
Colonel Campbell would be guilty of a 
& d:ſhonorable action. 
In theſe caſes the valgar and ordinary con- 
clufions that appeared to be drawn were. 
See Ex 
1 To Britiſh Merchants: Prove the value you 
222 &« have given for notes negociable'. To Co- 
58 2 A bonel Campbell (ſuperintendant of Indians, 
D dealing with the payer of the note for fup- 
K. Pa, plies) The rectitude of charatter in an old 
— acquarntance, and brother officer, requires no 
evidence to prove a conſideration upon a note 
not negociable / 

The judgment was for fr 1000, an appeal 
would he through the Provincial Courts to 
the King in his Privy Council. And upon 

Inſtitution of the appeal, Colonel Campbell 
releaſed the debt upon payment of F 500. or 
fome fuch compoſition though the defendant 

as truſtee to the eftate of Porteous was able to 
pay the whole debt adjudged. 


No. XVI. 


THE Caſes ſtated in the Appendix, 
No. XV. may with ſome propriety be ap- 
plied here alſo, and examinations have been 

made 


1M Þ 


made on this head, and are very pointed: 


That Mr. Judge Rowville had frequently de- 
clared from the Bench, that he had had 
communication with, the parties out of Court, 
and was ſufficiently inſtructed ; that he had 
refuſed to hear Evidence, and proceeded to 
Judgment, on his own knowledge of the 
fats; That Mr. John Antrobus had pre- 
vailed with his advocate, the intimate of Mr. 


See Exam - 
nation of 
Arthur Da? 


Walker, 
fa. at In- 


Mabane, privately to ſolicit the intereſt of * 


that Judge and Mr. Antrobus ſucceeded 


in the object he was ſolicitous to obtain. 
That Mr. Judge Southouſe had privately ad- 
viſed the proſecution of ſuits, and the ſuitors 
who followed that adviſe and aid, had never- 
theleſs failed in the cauſe, to their infinite 
diſtreſs. | 
Although the following remarkable caſe 
may not directly meet a charge of ſecret in- 
fluence, yet it has circumſtances that ſtrongly 
mark the uncertainty, and the peculiar courſe 


of adminiſtering the Juſtice of that Colony, 


in the Court of Common Pleas at Montreal. 


Mr. Judge Fraſer was an acting deputy 
Paymaſter, under Thomas Boone, Eſq. and in 
the year 1786, upon thoſe duties paſſing into 


the hands of Mr. Winſlow, Mr. Fraſer fell 
| in 


M 


Depoſition 
of John An- 
trobus. 


Examina- 

tion of R. 
Henderſon, 
alſo of W. D. 
Powell, at 


Intertog. 14. 


\ 
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in arrear upwards of { 8000—and in the year 


1788, the balance remained upwards of 


£ 5000—which Mr. Fraſer avoiding to Pays 
a proſecution was inſtituted neceſſarily, in 


the Court of Common Pleas, at Montreal. 
Mr. Fraſer came into Court in July, and con- 
feſſed judgment for the debt, of { 5 538. 85. 3d. 
and intereſt and coſts, with a releaſe of 
errors, and ſtay. of execution, ſtipulated to 
December following. The Court was com- 
poſed of the Judges, Rouville and Southouſe— 
In December, Mr. Judge Fraſer could nat 
pay, and ſtriving to evade, Mr. Boone's Agent 
took out execution, ſigned by the Judge 


Rouville, as grounded upon a legal Judgment 
and Record. Mr. Fraſer raiſed frivolous 


pretences, that his ſecurities had paid the 


defalcation of the public money, in England. 
And under theſe pretexts obtained a ſurcis or 
ſuperſedeas from his ſuppoſed friend, and 
afterwards ſated to be a Relation, Judge 


| Rowville to ſtay the levy of execution. 


When the legality of the ſuperſedeas came 
on to be heard, Mr. Judge Rouville, who had 
fat in Court, to receive the confeſſion and 
enter Judgment, and afterwards ſigned, and 


authoriſed the iſſuing, and hula of the 


Execution: . 


E 


Execution: na} d by his ſole authority granted 


a ſuperſedeas to a judgment, that ſingly he 
could not have entered; and this, upon the 


ſuppoſed Equity, expreſſed in his Brother 


Judge Fraſer's Petition.—Yet upon hearing 
of the merits of the petition and ſuperſedeas, 
the. public and the Honorable Judge Fraſer 
were aſtoniſhed to perceive, Mr. Fudge 


Rouville declaring that he was a relation, of 


Mr. Judge Fraſer, and ſtood particularly 
probibited by Law, from fitting in judgment, 
or exerciling judicial authority, on any ſuit, 
or matter, where his honorable friend Judge 
Fraſer was intereſted ! This alliance was not 


pretended to be a recent one, but if any ſuch 


exiſled it had ſubſiſted near twenty-five years, 


by intermarriages in the Deſchambault and 


Rouville families. The ſuperſedeas was de- 


clared by a competent Court (Mr. Rouville 


having quitted the Bench) to be“ irregular 


« and of uo eject.” Here the puòlic became 
the more aſtoniſhed, when it perceived the 


Honorable Judge Fraſer *pleading to the juriſ- 
« diction of the Court, that had received his 
* confeſſion, and injiting, that the judgment 
« ſo confeſſed, was before a Court without 
power to receive or enter ſuch judgment, 

N 2 „ 


| 
N 
| 
| 


Code Civil, 
Tit. 24. | 
des recuſa- | 


” des 


* 2 
» 


92 
* and the whole proceedings coram non judice: 
„ his relation Mr, Rouville being one of the 
% Judges, without whom (or a ſecond Judge 
* ta Mr, Southouſe) no Court could have 
* been formed, Therefore that the execu- 
“tion proceeded not, upon a legal judgment 
and record, and was a nullity !” This 
plea was over-ruled alſo, and judgment en- 
tered, from which Mr. Judge Fraſer appealed, 
and after a delay of ſeveral months in that 
appeal, when the Cauſe came on to be heard, 
Mr. Judge Fraſer again confeſſed Judgment, 
and withdrew his Appeal. The truſtees of 
Lord Lovat's eſtate, under the ſecurity by 
General Fraſer have, lately paid the Bond of 
{5000—and Mr. Judge Fraſer has found 
| means to ſettle the balance, and reſtore to 
the public cheſt, that money, that the 
Honorable Judge would have been ready to 
cenſure, any Merchant in Canada for with- 
drawing, for a day, much leſs for year. 
and attended with circumſtances of defence, 
that at leaſt, may be conſidered as not the beſt 
example to thoſe characters, who have been | 
held up as the defrauding _— of the 
Crown ! 


& 


One 


EH. 
One of the Honorable Judges of this Court 


has lately diſcovered an incapacity, or non- 


knowledge of the Canadian Law, and is con- 
fidered as having with great honeſty, © con- 
feſſed judgment,” upon the complaints 
and impeachments by the Merchants, and 
ſubſequent inveſtigation therein, 


A Cauſe at iſſue in the Court of Cm 


Pleas, for ſettlement of an inteſtate's eſtate, 
upon ſuit by a widow for her dower, where 
the rights of children and creditors came 
under conſideration, afforded the Honorable 
Judge Southouſe a mean of retiring from a 
ſeat, he had long and 'painfully held. On 
the 2d of July, 1789, he appeared in Court, 


and cauſed 'the following entry to be made 


on the records of the Court, 
Edward Southouſe, I. C. P. not being 


* ſufficiently acquainted with the Laws and 


cc 
cc 
Cc 
60 
ce 
cc 
60 

6 


* 


Cuſtoms of the country, with reſpect to 
the matters in iſſue, between Madame 
Deſchambault and Monſieur De Rouville, 
the Curator, and Mr. Judge Fraſer, an 
intervening party, I muſt decline taking 


any part in the Canſe, or any other, as I 
mean to write to his Excellency, Lord 
Dorcheſter, to accept the re/ignation of 


cc my 


[ 94] 
« my Judge ſhip, that 4 more active Julge 
may be appointed.“ 
Ihe above entry was followed by the de- 
clared Letter of reſignation, and Mr. Judge 
Southouſe's return to England the laſt fall, 
after ſolliciting and entertaining the com- 
fortable hopes of receiving a penſion, for his 
long ſervices. Mr. Southouſe was appointed 
in 1776, and remained on the bench till 
July, 1789. The evidence collected in the 
Inveſtigation Papers, ſhew the juſt ground 
of complaint, and meet the Honorable 
Judges confeſſion. 

* The teſtimony of advocates in that 
Court declare, — I have found the ' Judg- 
ments of the Court of Common Pleas for 
« the diſtrict of Montreal, founded ſometimes 
# on the ordinances of France, ſometimes on 
the Cuſtom of Paris, /ometimes on the 
* Laws of England; but in common, I have 
not been able, exactly to aſcertain on what 
* Law they have been founded, I have 
* known Caſes judged by different rules of 
Law; the greater number of Judgments 
Fc pronounced in Cauſes in which J have 
* been concerned, I conſider to have been 
decided rather on the Judges ſenſe of 

| . b Equity, 


cc 


cc 


cc 


9 


Bien Fre moral rectitude, than any | 
known principle of Law.” 


] have heard Judge Southouſe declare 


upon the bench, that he had no occaſion for 


a knowledge of the French Law, contained 


in the books, then on the table in Court, 

as his conſcience was the Law, which guided 

his Fudgments. 
Examination of W. D. Powell, 0. 


« I have heard the Coutume de Paris ad- 
mitted to be Law, and not to be Law, or 


at leaſt have found it not to be followed, or 


' obſerved as ſuch, by all, or any of the 


Judges of the faid Court, except Mr. 
Judge Southouſe, whom I have akoays 


* found conſiſtent i in his declarations, that it 


was no Law to govern him.” 


Examination of Arthur Davidſon, Eſq. 


No. XVII. 


N Jal quelque ſois vu moi i meme (et 


ec j'ai entendu dire qu'il arrive ſouvent) dans 
Wes, Cour de Plaidoyers Communs a Mon- 


« treal ; 


—— — — 


ee 55 5 
1 n principalemeut * les proce- 
« dures ne ſont point Ecrites , /es Avocats 
« reſpectiys des parties, s'interrompre nutuelle- 


nent, et ſe coupe la Parole, 2 fin d empércber 


2 fa partie adverſe D'ETABLIR ſes preuves ef 
e de deduire ſes moyens ; et au milieu de la Ca- 


* cophonie qui en reſultoit : voir, les Fuges, 


© les Greſffiers, les parties, les avocats non 


* concernes, intervenir confuſemment ; par des 
* railleries, des ſarcaſms, et de reclamations ; 
e chacun @ ſa mode; et le Jugement ſortir 
« immediatement, du re Mutat de ces ſcenes 
« groteſques et indecentes, que nulle expreſ- 


ian ne peut repreſenter ! 


J'ai ſouvent entendu les Avocats, et les 
parties ſe plaindre, que par une telle pra- 
« tique, leurs affairs ctoient Fugees, ſans avoir 
e pu faire Connoitre les farts, les circonſtances, 
« ni les merttes de leurs Cauſes !” 

See Examination of Jos. Papineau, Notaire d 

Montreal. Inveſtigation Papers 1 * 
September, 1787. 


In al! Cauſes under . 10 ſterling, and where no appeal is 


allowed by the ordinances of the Governor and Council. 


3 5 bite 
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1 have ſometimes myſelf ſeen, (and I : 


«c 


have heard that it often happened) in the 
Court of Common Pleas, at Montreal; 

principally when the proceedings in the 
Cauſes were not reduced to writing &, the 
reſpective advocates of the parties mutually 
interrupt each other, in order to prevent 
the adverſe party from eſtabliſhing his proofs, 
and deducing his reaſons; and in the 
midſt of the Cacophony that attended theſe 


proceedings, I have ſeen the Fudges, the 


Regiſters of the Court, the Parties, the Ad- 
vocates not employed in the Cauſes, con- 


fuſedly interpoſe, with railleries, farcaſms, 


and reclaimings, each in his way; and the 
Judgment immediately iſſue from the reſult 
of theſe groteſque and indecent ſcenes, that 
no expreſſion can repreſent !. 

4] have often heard the advocates, and the 
Parties complain, that by ſuch a practice, 
their intereſts and rights were adjudged, 
without their being able to exhibit the 


fals, the men, or the merits of 


« their C auſes 1” 


* In all Cauſes under L-10 ſterling, and where no a is 
allowed by the ordinances of the Governor and Council. 


N „ 
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See alſo examination of James Walker, 
Eſa. at Interrogatories 27 and 48, of the 
Judges guarreling on the bench, and quiting 
the ſeat of Juſtice, that on ſuch occaſions 
ſunk into inaction, or diſgrace, by the want of 
concord, or competency ; in the diviſion, or 
intemperance of a diſtracted Court! 

See alſo examination of A. Davidſon and 
J. Walker, Eſq. Advocates that teſtify to the 
ſcenes above deſcribed by Joſeph Papineau, 
and to the overbearing and arbitrary conduct 
of the Judges at Montreal. 

J. W. at Interrogatories 46 and 48. 
A. D. at ditto, 43 and 50. 


— — — 


No. XVIII. 


A. Was proſecuted on a penal Statute, 


55 ſelling liquors without licence, and B 
called as a witneſs. The defendant was ac- 
- quitted, and the witneſt inſtantly condemned, 
to pay the cofts of the proſecution; © The 
judge having conſidered B, as 4 tale bearer, 
« and to have given riſe to the ſuit, which 


« had failed.” 
2 | In 


AW 1 


In another like proſecution, upon a penal 
Law, the defendant was acquitted, and the 
witneſs immediately condemned to pay the 
fine, for which the defendant was proſe- 
cuted. 

A, proſecuted B for the recovery of the 
value of a horſe (in trover) defendant was 
acquitted, and one Mackenzie the witneſs, 

immediately condemned, to pay for the 


horſe. 


In the Caſe of Kay. vers. Morelle there 


not even any proceſs, declaration, default, or 
plea. An account exhibited, and Judgment 
granted, for {521 145. od. and execution iſ- 
ſued thereon ; and like Judments in four 
other Cauſes made the 14th 7 
1784. | 

See examination of the Advocates, Attornies, 
and Clerks, of the Courts of Common Pleas. 


That there have not been any rules of practice 


eftabliſhed by the Fudges of either of thoſe 
Courts, during eleven years, being from their 
inſtitution, after paſſing the Quebec Act, unto 
Fuly, 1787, when the framing, general 


rules of practice, was enjoined upon the Judges 


Exam. ef 


Ch. Le Pal. 
leur CIk. 
Com. Pleas. 
14 Septemb. 
1787. alfo 
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No. XX. 


It appears that in the month of No- 
vember laſt, Complaints and Petitions were 
reiterated to the Governor General, expreſ- 
ſive of the anarchy and confuſion in the Co- 
_ | lony of Quebec; from the want of certainty 

in the Laus and Courſe of adminiſtering Juſ- 
tice. A Petition preſented to the Governor 
General from the Committee of Merchants 

and others, with a prayer that the ſame 
might be conveyed to his Majeſty's Miniſ- 
. ters, contains the following declaration: 
„That your Memorialiſts have received 
information from Adam Lymburner, Eſq. 
« their Agent in London, that the conſide- 
ration of the affairs of this Province, have, 
« from unforeſeen obſtacles, been poſtponed 
“ by the Kings Miniſters, till the next Seſ- 
« ſions of Parliament, whilſt your Memo- 
« rialiſts regret the occaſions which have 
« retarded the diſcuflion of their Petition, 
„for a reform in the conſtitution of this 
Province, they beg leave to ſtate to your 
„ Lordſhip, that he grievances which ori- 
« ginally gave 7% to their Petiti;n\and com- 
3 3 


40 


A ont]: 
* dn: do fill exiſt; and that the mefi- 


« cacy and uncertainty of the Laws; and the 


« contradifory deciſſions, in the Courts of | | 
« Juſtice thereon ; and the confuſion which | 


* prevails in the forms of Judicial proceed- 
8 inge, have become more and more manifeſt 
and deftru#ive to the intereſts of His Ma- 
4 jeſty's Subjects. 

| | "i November, 1789, 
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